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Aiken, A. M Danville. 

Anderson, George K Clifton Forge. 

Anderson, James L Richmond. 

Anderson, Samuel A Richmond. 

Baird, E. R., Jr Norfolk. 

Barley, L. C Alexandria. 

Barret, B. T Richmond. 

Berkeley, L. C, Jr .^. Danville. 

Berkeley, W. W Roanoke. 

Blair, J. C Wytheville. 

Blair, R. W Wytheville. 

Boothe, G. L Alexandria. 

Braxton, Carter Staunton. 

Brent, Samuel G Alexandria. 

Brooke. James V Warrenton. 

Brown, Wallace F Richmond. 

Burks, M. P Bedford City. 

Cardwell, C. P Hanover. 

Cardwell, W. D Hanover. 

Carter, Hill Richmond. 

Cary, C. E Gloucester. 

Chancellor, S. C Leesburg. 

Christian, F. W Richmond. 

Christian, Frank P. Lynchburg. 

Christian, George L» Richmond. 

Christian, T. D Lynchburg. 

Clarke, W. B Surry. 
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Coke, John A Richmond. 

Cole, J. E Norfolk. 

CuMMiNG, S. G Hampton. 

CuTCHiNS, Sol Richmond. 

Dabney, W. D University of Virginia. 

Davis, C. H Petersburg. 

Davis, R. B Petersburg. 

Dew, John G. King and Queen. 

DiGGS, Isaac West Point. 

Donovan, John B Mathews. 

■ 

Doyle, R. D Norfolk. 

Duke, R. W. T., Jr Charlottesville. 

DupuY, J. A Roanoke. 

Echols, Edward Staunton. 

Edwards, Thomas H West Point. 

Eubank, William Bedford City. 

FiSHBURNE, John W Charlottesville. 

Fletcher, J. H., Jr Accomac. 

Garnett, T. S Norfolk. 

Glasgow, J. A Staunton. 

Glasgow, W. A., Jr Roanoke. 

GooDE, James U Norfolk. 

Gordon, T. C Richmond. 

Griffin, Samuel Bedford City. 

Groner, D Norfolk. 

GuNTER, B. T Accomac. 

<jUY, Jackson Richmond. 

Halsey, D. P Lynchburg. 

Hamilton, Alexander Petersburg. 

H anckel, a. R. Norfolk. 

Hanckel, L. T Charlottesville. 

Hancock, B. A Chesterfield. 

Heath, James E Norfolk. 

Heath, James E., Jr Norfolk. 

Henry, W. W Richmond. 

Hicks, R. R Roanoke. 

Homes, W. E Boydton. 

Horsley, J. D Lynchburg. 
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Howard, D. H , Lynchburg. 

HuBARD, J.I, , Norfolk. 

Hughes, Robert M Norfolk. 

Hundley, George J Amelia. 

Hunter, John, Jr Richmond. 

Ingram, John H Manchester. 

Jackson, G. C Richmond. 

Jeffries, J. L. Culpeper. 

Jeffries, J . P Warrenton. 

Jenkins, John B Norfolk. 

Johnson, John R Christiansburg. 

Jones, C. B King and Queen. 

Kean, R. G. H Lynchburg. 

KiLBY, W. J Suffolk. 

Lamb, James C Richmond. 

Lassiter, Charles T Petersburg. 

Lawless, J. T Richmond. 

Leake, J.J Richmond. 

Leake, William J » Richmond. 

Lewis, J. H Lynchburg. 

Lewis, L. L Richmond. 

Little, William A., Jr Fredericksburg. 

Long, A. R Lynchburg. 

LoYALL, W. H. T Norfolk. 

Mann, W. H Nottoway. 

Massie, Eugene C Richmond. 

McIntosh, George . . ; Norfolk. 

McRae, W. P r Petersburg. 

Meredith, W. R Richmond. 

Miller, T. M Powhatan. 

Minor, John B., Jr , Richmond. 

MoNCURE, W. A Richmond. 

Montague, A.J Danville. 

Montague, E. E Hampton. 

Montague, Hill Richmond. 

Mullen, J. M Petersburg. 

Mushbach, G. a Alexandria. 

Nelms, W. J , Newport News. 
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NicoL, C. E Manassas. 

Norton, J. K. M Alexandria. 

Old, W. W. Norfolk. 

Page, Rosewell Richmond. 

Parker, J. C Franklin. 

Patterson, A. W Richmond. 

Patteson, S. S. P Richmond. 

Paul, John Harrisonburg. 

Perkins, George Charlottesville. 

PiCKRELL, John Richmond. 

Pierce, W. M Christiansburg. 

Pleasants, James Richmond. 

Pollard, H. R Richmond. 

Portlock, W. N Norfolk. 

Potts, Allen Richmond. 

Prentiss, R. R Suffolk. 

Ranson, J. B Staunton. 

Ranson, T. D Staunton. 

Robertson, A. F Staunton. 

Robertson, E. W Roanoke. 

Ross, W. A Norfolk. 

RuTHERFOORD, JOHN Richmond. 

Sams, C. W Norfolk. 

Sands, C. R Richmond. 

Scott, C. L Amherst. 

Sears, J. B Mathews. 

Shackelford, George S Orange. 

Sharp, Charles , Norfolk. 

Shelton, T. W Norfolk. 

Shultice, R. W Norfolk. 

Sims, F. W Louisa. 

SiPE, George E Harrisonburg. 

Smith, Willis B Richmond. 

Starke, L. D. . . ; Norfolk. 

Stickley, E. E • Woodstock. 

Stubbs, J. N Gloucester. 

Taylor, E. B Alexandria. 

Taylor, W. H Norfolk. 



MEMBERS REGISTERED. 

Tabb, Thomas Hampton. 

Thom, a. P Norfolk. 

Thomas, R. S Smithfield 

ToMLiN, R. W Norfolk. 

TuNSTALL, R. B Norfolk. 

TuRNBULL, N. S Lawrenceville. 

Turner, E. S Warrenton. 

Tyler, D. Gardiner il Sturgeon Point. 

Watts, L. R Portsmouth. 

Watson, H. L Richmond. 

Wellford, B. R , Jr Richmond. 

White, W. H Norfolk. 

Whittle, S. G Martinsville. 

WiCKHAM, W. F Richmond. 

Wilcox, T. H Norfolk. 

Williams, Charles U Richmond. 

Williams, John G Orange. 

Williams, E. Randolph Richmond. 

Williams, W. L Norfolk. 

Woods, Micajah Charlottesville. 

Woodward, W. W Saluda. 

Number registered 162 members. 



TRANSACTIONS 



OF THE 



Eighth Annual Meeting 

OF 

THE VIRGINIA STATE BAR ASSOCIATION, 

HELD AT 

OLD POINT COMFORT, VIRGINIA, 
July 14TH, 15TH, and i6th, 1896. 



Old Point Comfort, Va., 

Tuesday^ July 14, 1896. 

Judge William J. Leake, of Richmond, Chairman of the 
Executive Committee, called the Association to order at 11 
o'clock A. M., and said ; 

The Virginia State Bar Association will please come to 
order. It is with great pleasure that I introduce to you 
your President, Mr. Robert M. Hughes, of Norfolk, Va., 
who will address you. 

Mr. Robert M. Hughes, President of the Association, 
then read his address. 
( See Appendix . ) 

The President : The first business in order this morning 
is the appointment of the Committee on Publications. I 
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appoint on that committee Joseph Bryan, of Richmond ; 
Arthur S. Segar, of Hampton, and W. W. Berkeley, of 
Roanoke. 

As the Committee to Nominate Officers I appoint R. T. 
W. Duke, Jr., of Charlottesville ; William P. McRae, of 
Petersburg ; Samuel Griffin, of Bedford ; Judge James E. 
Heath, of Norfolk, and Edward Echols, of Staunton. 

The President : The next business in order is the report 
of the Secretary and Treasurer. 

Secretary Eugene C. Massie, of Richmond : Mr. Presi- 
dent and Gentlemen, — Mr. Jackson Guy, the late Secretary 
and Treasurer, tendered his resignation of this office to the 
Executive Committee last January; to take effect on April 
1st. The committee was very loth to release Mr. Guy, but 
he was firm in his withdrawal, and a successor had to be 
elected. The books and bills were turned over to me, and 
I entered upon the duties and pleasures of the office on the 
day last mentioned. 

Too much cannot be said concerning the exact, the effi- 
cient, and the courteous manner in which Mr. Guy has per- 
formed every duty. Much of our growth and success is 
due to him, and the Association should tender him a vote of 
thanks in testimony of its appreciation of the valuable ser- 
vices rendered by him. 

Our numbers have been largely increased during his 
administration ; and it is not his fault, as each one of you 
can testify, if our coffers are not overflowing. His accounts 
have been duly audited and approved, and will be reported 
later. 

My transactions cover only the short period from April 
1st to this date ; and my accounts, which will be submitted 
hereafter, have also been duly audited and approved by a 
committee appointed for the purpose. 



REPORT OF THE SECRETARY. 11 

The usual programme for the proceedings of this meeting 
has been mailed to each member, and copies can now be 
had for the use of those present. 

The following changes have taken place in our member- 
ship since July i, 1895 : 

Thirty-five new members were elected at our last annual 
meeting ; thirty old members have, by order of the Execu- 
tive Committee, been dropped during the year for the non- 
payment of dues ; three have resigned ; two have died ; one 
has removed from the State ; and one has been placed on 
the Honorary List. 

The result is that we now have on our rolls, at the begin- 
ning of this annual meeting, four hundred and twenty-one 
active and thirty- four honorary members, making a total of 
four hundred and fifty-five. It is known that a number of 
applicants are present waiting for admission, and it is 
gratifying to observe that our ranks are beipg swelled by 
desirable accretions from the bar. 

A memorandum of the subjects referred to special com- 
mittees will be found on page 91 of the printed Report ot 
our Seventh Annual Meeting ; and the programme for the 
proceedings of this meeting provides a time for each of said 
committees to be heard. 

The attention of members is called to the fact that a ban- 
quet is expected to be held, in promotion of the health and 
usefulness of the Association, at 8 o'clock P. M. on 
Thursday next, the i8th inst. In order that this expecta- 
tion may be realized, and that this edifying feature of the 
occasion may not be confined to a favored few, I am author- 
ized by the Executive Committee to extend to every member 
a cordial invitation — on conditions — to be present. The 
time has been accurately announced above and will be re- 
stated, if desired, without charge ; but those who feel any 
interest in knowing the place, in that intimate manner that 
breedeth inward satisfaction, will have to pay for the in- 



12 GENERAL MINUTES. 

formation. It is hoped that no member will fail to live up 
to his privileges, and each one of you is requested to register 
and hand over the " dollar of our daddies " of the requisite 
weight and fineness, as soon as possible, and in the propor- 
tion of sixteen for one, if you please — in order that Mr. Pike 
may know how many crabs to catgh. The Treasurer can 
be found with his gilt-edged book at a convenient desk in 
the hotel office. 

The President : The next in order is the report of the 
Treasurer. 

Mr. Massie then read his report as Treasurer. 
{^See Report at end of Minutes,) 

On motion, the reports of the Secretary and Treasurer 
were received and accepted. 

The President : The next in order are the reports of the 
standing committees ; and the first of these committees on 
the programme is the Executive Committee. 

Judge William J. Leake, of Richmond : The Executive 
Committee asks to have its regular report deferred until 
later in the session. I would only say at this time that the 
Association will be sorry to learri that the Hon. William 
Wirt Henry, who was to read a paper to-morrow evening, 
has, by reason of protracted sickness, been unable to pre- 
pare or read it. In consequence of this, and as we expect 
a large attendance to-morrow, the meeting to-night will be 
postponed ; and inasmuch as we cannot get this room for 
meetings at night because it is used by the young people 
for dancing, and the room in which we were to meet is 
rendered so extremely disagreeable by the heat, we will 
endeavor, if possible, to dispense with the meeting to- 
morrow night. If the proceedings are not protracted too 
much Mr. Long's paper will be read to-morrow morning , 
instead of to-morrow night. 
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The President : Unless there is objection this report will 
be allowed to stand over. The next in order is the report 
of the Committee on Admissions. 

Mr. E. E. Stickley, of Woodstock : As chairman of that 
committee, I will state that the report of the committee 
will be ready very shortly. 

The President : Unless there is objection the committee 
will be allowed further time. Is there any report from the 
Committee on Legislation and Law Reform ? 

Mr. W. W. Old. of Norfolk : Mr. President, that com- 
mittee has been unable to meet, and has no report to make. 

The President : The next is the report of the Judiciary 
Committee. (No response.) Then comes the Committee 
on Legal Education and Admission to the Bar. Has this 
committee any report to make ? 

Mr. James Lewis Anderson, of Richmond: Mr. Presi- 
dent, this Committee has not been able to have a full 
meeting, but two of us prepared this report to be submitted 
to the Association at this meeting. 

Mr. Anderson then read the report. 
[See Refort at end of Minutes,^ 

On motion the report of the Committee on Legal Educa- 
tion and Admission to the Bar was received and adopted. 

The President : The next business in order is the report 
of the Committee on Library and Legal Literature. I am 
sure that committee has a report ; it always has had hereto- 
fore. But I do not see any of the members of the com- 
mittee here at this meeting. The next in order is the report 
of the Committee on Grievances. 

A member : I think I am the only member of that com- 
mittee present, and we have had no meeting. 
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The President: The next is the report of the Special 
Committee on Permanent Home for the Association. 

Mr. Wyndham R. Meredith, of Richmond : The com- 
mittee has had a great deal of difficulty in considering this 
question ; but it was finally unanimously considered by the 
committee that there is no permanent home good enough 
for this Association short of heaven. 

We have also found that the finances of the Association 
do not admit of anything of that character. 

A proposition was urged by Mr. James P. Harrison, of 
Danville, namely, the acquisition of Chief Justice Marshall's 
home in the city of Richmond as the proper central quarters 
of this body ; but we find that, as far as the Virginia State 
Bar Association is concerned, we cannot undertake that 
now. I mention this, not only at Mr. Harrison's request, 
but because I think that while it is well for this scheme to 
start from this Association, it ought to be national in its 
character ; and as I understand that there is a movement 
on foot to invite the National Bar Association here, I suggest 
that Mr. Harrison's proposition be allowed to lay over for 
the present. 

While the committee do not see any opportunity of pur- 
chasing a permanent home for the Association, I am very 
glad to say that we have a very generous offer made us by 
the Bar Association of the City of Richmond. That Asso- 
ciation has very large and conveniently located quarters in 
the City Hall of Richmond ; and, in the name of its presi- 
dent, I am directed and requested to say that it extends to 
this Association an invitation to make its headquarters the 
headquarters of this Association in Richmond. In conse- 
quence, sir, I offer this resolution as the report of this com- 
mittee : 

Resolved, That this Association accepts the generous 
offer of the Bar Association of the City of Richmond grant- 
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ing the use of its room in the City Hall of Richmond to the 
visiting members of this Association, and as a place of de- 
posit for the archives, books and property of the Virginia 
State Bar Association ; and the Secretary and Treasurer is 
hereby directed to deposit the property of this Association 
in the quarters of the Bar Association of the City of Rich- 
mond, and that the same be hereafter the headquarters of 
this body. 

Judge William J. Leake, of Richmond : I move to strike 
out all the latter clause of that resolution. The salary of 
the Secretary and Treasurer is a very meagre one, and 
barely sufficient for him to pay for the clerk hire necessary 
to do the work ; and if he is compelled to move these records 
from his office, where he has always kept them, it will be ex- 
tremely inconvenient for the Secretary and Treasurer to leave 
his office and go to the Richmond Bar Association's room 
every time he wishes to attend to any of the business of this 
Association. He cannot affiDrd to do it on the salary now 
paid, and I think it is very much better to leave the books 
of the Secretary and Treasurer in his custody. I move to 
amend Mr. Meredith's resolution by striking out all that 
directs the removal of the records of the Association, so 
that it will read thus : 

Resolved^ That this Association accepts the generous offer 
of the Bar Association of the City of Richmond granting the 
the use of its room in the City Hall of Richmond to the vis- 
iting members of this Association. 

Mr. Meredith's motion, as amended by Judge Leake, was 
then put to vote and carried. 

The President : During the recess I received the follow- 
ing communication : 

NoRTHPORT, L. L, March i8^ i8g6. 
Robert W. Hughes, Esq,., Norfolk^ Va.: 

My dear Sir: The New York State Bar Association 
at its last meeting appointed a Committee on International 
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Arbitration, with power to devise and recommend a plan 
for the organization of a permanent international tribunal, 
to which should be referred for peaceful settlement all con- 
troversies arising between English-speaking people. Thi^ 
committee is now organized and has inaugurated effort in 
various directions. 

It is desired to secure the co-operation of all like legal 
bodies, and we would ask whether your State Bar Associa- 
tion will not join us in this, movement? It is hoped that a 
committee of your Association will be promptly appointed 
to act in concert with this committee, and we shall be glad 
to hear from you at your early convenience that this has 
been done. 

The plan of the work, generally, will be to agitate the 
question and create public and legal opinion in its favor, 
and at the proper time to initiate such practical methods 
looking to the fulfilment of the purpose named as shall be 
deemed wisest in the judgment of those who combine in 
this effort. We send you by this mail, under separate 
cover, some printed matter on this question, which may be 
of interest in connection with this communication. May 
we not hear from you favorably? 

Yours very truly, 

FRANK C. SMITH, 

Secretary, 

I answered the communication by saying that I did not 
think I had authority to appoint such a committee during 
recess, but would refer the matter to the meeting of the As- 
sociation to be held at this time ; and I now lay this com- 
munication before this body for such action as it may be dis- 
posed to take. 

Mr. Thomas, D. Ranson, of Staunton : I move the ap- 
pointment of a special committee to consider this matter, 
which I regard as one of the most important matters before 
this body, and one which has been taken up in a proper 
spirit and in a most commendable way by the New York 
Association. I had the honor to attend the International 
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Congress at Washington, and took notice of the work done 
by that body ; and I think it becomes us to appoint a special 
committee to consider this matter seriously. I move that 
the Chair appoint a special committee of five to consider 
this matter and report to this meeting of the Association. 

Carried. 

The President : In view of the importance of this sub- 
ject I will not appoint this committee just now, but will an- 
nounce the names later in the session. 

Mr. George E. Sipe, of Harrisonburg : In view of the 
courtesy extended us by the Bar Association of the City of 
Richmond, I think something more is due them than a per- 
functory acceptance of their favor ; and therefore I move 
that the thanks of this Association be tendered to the Bar 
Association of the City of Richmond for their generous 
action in tendering us the use of their rooms. 

Carried. 

Judge R. T. W. Duke, Jr., of Charlottesville: While we 
are in this thankful mood I move that the suggestion of the 
Secretary be carried out, and that the thanks of this Asso- 
ciation be tendered to Jackson Guy, Esq., for his faithful 
and efficient discharge of the duties of Secretary and Treas- 
urer of this Association, with our deep regret at his resigna- 
tion, tempered only by the intelligent selection of his suc- 
cessor. 

Carried. 

The Association then took a recess until 1 1 o'clock Wed- 
nesday morning. 
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SECOND DAY. 

Wednesday, ]uly 15, 1896. 

The Association was called to order by the President at 
1 1 o'clock A. M. 

The President: Gentlemen of the Association, at our last 
meeting, at the White Sulphur Springs, a resolution was 
adopted instructing the Executive Committee to set aside a 
day at this meeting for the purpose of paying tribute to the 
memory of Professor John B. Minor, so dear to all of us. 

The resolution was in the following form : 

*' Claude A. Swanson, of Pittsylvania : Mr. President, — 
I move that we set aside a special meeting at the next 
annual meeting of the Association, to be known as the 
Minor Memorial Meeting, at which meeting, after the 
memorial by the committee has been read, other men may 
have an opportunity of expressing their love and admiration 
for Mr. Minor. I move that the Executive Committee ap- 
point a day, or a meeting, at the next annual meeting of the 
Association as a memorial day to the memory of John B. 
Minor. 

" Carried." 

In pursuance of that resolution, the first thing this morn- 
ing is the memorial with that object in view. The com- 
mittee appointed were Senators Daniel and Martin, Mr. 
John Randolph Tucker, Judge James Keith, and Judge L. 
L. Lewis ; and we would be glad to hear from any member 
•of the Committee who is present. 

Judge L. L. Lewis, of Richmond : Mr. President, — It is 
a matter of deep regret that neither Senator Daniel nor 
any member of that committee besides myself is present. 
I, however, offer on behalf of the committee the following 
paper: 
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Pausing amidst the hours devoted to business and social 
intercourse the Virginia State Bar Association gives one day 
to the memory of a great teacher and lawyer — one whose 
influence emanating from the quiet and calm shades of our 
great University, has been as widespread and beneficent as 
that of any man of his generation. 

John B. Minor lived to celebrate the golden anniversary 
of his wedding to the science of law. For fifty years he 
taught the law and the reason thereof with clearness, logical 
force, and a devotion to his calling wellnigh unequalled in 
the history of teaching. 

Fearless and honest of opinion, he hesitated not to con- 
demn as well as to suggest, and led the minds of two gene- 
rations of lawyers to high aim, lofty principles, unswerving 
conservatism and steadfastness in the right. Few left his 
class-room without the opportunity to become well and 
thoroughly grounded in all the common law — the law of 
right reason ; and the pupil was taught by the force of a 
great example, as well as by precept, the high standard of 
dignified, Christian manhood. 

So many gathered here revere his memory, almost as 
son for a father, that we feel no memorial is needed in Vir- 
ginia, and amongst Virginia lawyers, to keep the record of 
his virtues perpetual. So well and ably has his life been 
written in the article by Judge James C. Lamb in the Vir- 
ginia Law Register for November, 1895, that, with his per- 
mission, we adopt it. 

(See Memorial at end of Minutes.^ 

Your committee recommend the adoption of the following 
resolution : 

Resolved^ That the Virginia Bar Association recognizes 
in the death of Professor John B. Minor a loss not only to 
the State and the profession, but to the nation. That we 
bear most willing tribute to the greatness of the teacher, 
the ability of the lawyer, and the purity and nobility of the 
man. Truth, right, and justice he taught, *'but first fol- 
lowed it himself." 

Resolved^ That this preamble and these resolutions be 
spread upon our records, printed in our proceedings, and a 
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copy transmitted by the Secretary to the family of Professor 
Minor. 

The President : Gentlemen, I beg leave to read the fol- 
lowing letter from one of the members of that committee, 
our revered former President, Mr. J. Randolph Tucker: 

Washington and Lee University, 

Lexington^ Va.^ J^'y 8, 1896. 

President R. M. Hughes, Virginia Bar Association: 

My dear Sir: I regret to be absent from this meeting 
of the Association for many reasons, but especially because, 
being on the committee to report upon the character and 
life of the late Professor J. B. Minor, I shall not be able to 
testify in person my profound esteem for him personally, 
and for his half-century work as a great teacher of law at 
the University of Virginia, 

You will do me the favor of saying to the committee in 
charge of this important matter that I desire to unite with 
them in the report to be made, though I cannot be present. 

Perhaps my relations to Professor Minor, in his character 
of teacher, ante-date that of all of his scholars. 

In the sessions of 1843-44 and 1844-45 my father was 
professor of law at the University. His health had been 
greatly impaired by what proved to be the opening attack 
of a fatal malady ; and Mr. Minor, then a young lawyer in 
Charlottesville, undertook very kindly to conduct the moot- 
court for the Professor, as a relief from his labors. I have 
the papers in a case at law, and in one in chancery, con- 
ducted by me before Mr. Minor as judge in the court ; and 
I recall with pleasure the qualities of urbanity and courtesy 
with which he conducted the business of the court, and at- 
tached the students to him. 

His patient, painstaking and persistent study of his pro- 
fession made him a great and accurate teacher of law, and 
his eminent Christian character gave a religious tinge to the 
truths of the jurisprudence he so admirably illustrated. He 
set a noble example, for all who follow him in the vocation of 
teaching, of entire self-consecration to it as a life-work, 
worthy of the ambition of any member of our great calling. 
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My absence is almost unavoidable ; for I am to fulfil an 
engagement to deliver the annual address to the Ohio Bar 
Association, which I made last year, and found, too late, 
that it conflicted with the meeting of our own Association. 
My duty to fulfil this engagement is the more imperative as, 
from other causes, I had failed to meet one of like character 
for a prior year. 

I trust, therefore, I will be excused by my brethren of 
the Virginia Association for my absence at this interesting 
meeting. 

Make such use of this letter, Mr. President, as you think 
best, at least to put me rectus in curia for my absence at 
this meeting. 

I am, with kind wishes for your successful administration, 
and with aflfectionate regards to my brethren. 

Very truly your friend, 

J. R. TUCKER. 

The President: Gentlemen, the report of the Committee 
on Memorial to Professor John B. Minor is before you for 
action. The Secretary informs me that he also has letters 
from Senator Danieland Judge Keith, regretting their in- 
ability to be present. 

Judge. R. T. W. Duke, Jr., of Charlottesville : Mr. Presi- 
dent, — I do not think it proper at this time, that this memo- 
rial to Professor Minor should go upon our records without 
one word from his old home ; and whilst I deeply regret that 
some one more able and eloquent than I should not under- 
take this task, I must, perforce, speak that which I assure 
my brethren comes from my heart. 

From my earliest recollection 

** That good grey head that all men knew " 

represented in the community where I lived that which was 
true, that which was high, that which was pure, and that 
which was noble. 

I, as a boy, learned to revere and love him ; I, as a man, 
found my admiration and love to grow with the years ; and 
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when it was my fortune to sit under his wise teachings, love 
and admiration grew still stronger ; and now, in my later life, 
amongst the deep regrets with which that life is crowded, 
one is that I was not a better pupil. 

No man ever sat under Doctor Minor, however, who did 
not learn something. As a teacher he was the greatest 
teacher I ever knew. He had a capacity for making men 
think — the true end of all teaching. He had his faults, as 
all men have, but his very faults proceeded from his virtues. 
A man of intellect who does not have behind his intellect a 
good, honest temper, seldom uses his intellect. Doctor 
Minor had a strong temper, but he had it, like all men of 
his even poise and dignity, under control, and we, his old 
students, who can recall how at times the fever heat burst in 
his face, remember equally well, with a smile, how the fire 
but tempered the steel. He grew in our community a part 
of it ; his example lives there to-day, and will live as long 
as lives that great institution to which he devoted fifty years 
of his life. Founded by Jefferson — planted in the memory 
of a great name — Minor's name will be as inseparably 
linked with the Law School as Jefferson's is with the Uni- 
versity. 

A Roman poet has told us that 

"Whom the gods love, die young." 

Early death in the flush of youth — ere age with its sor- 
rows and decrepitude makes life scarcely endurable — 
may have seemed sweet and lovable to the pagan ; but 
sweeter than early death — far more lovable, far grander 
and more glorious — is the death that comes at the close of 
a long and useful life — a rounded and well-spent manhood — 
full of years and honor — a life whose gray hairs make a 
halo and a splendor brighter than all the glory of spring- 
time, and whose peaceful end is but the beginning of an 
eternal youth. 
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The President : The Association will be glad to hear from 
any other gentleman present. If no oth^r member desires 
to make any remarks, I will put the question upon the 
adoption of the report of the committee. 

The report of the committee, as read by Judge Lewis, 
was then adopted. 

The President : The next order of business is that which 
was postponed from last night. There was a paper which 
was to have been read to us last night, but which, on 
account of the temperature, was postponed to this morning. 
I now take pleasure in introducing to you Mr. A. R. Long, 
of Lynchburg, who will read you a paper on an important 
question of the day, " Constitutional Changes in Virginia." 

Mr. A. R. Long then read his paper. 
( See Affendix, ) 

The President : The next business in order is the report 
of the Committee to Recommend Officers. 

Judge R. T. W. Duke, Jr., of Charlottesville : Mr. Presi- 
dent, — ^The Committee to Recommend Officers for the en- 
suing year begs leave to submit the following report : 

For President — William Wirt Henry, of Richmond. 

For Vice-Presidents — J. Allen Watts, of Roanoke ; 
George J. Hundley, of Amelia ; R. S. Thomas, of Black- 
stone ; Eppa Hunton, Jr., of Warrenton ; and George E. 
Sipe, of Harrisonburg. 

For Executive Committee — Jackson Guy, of Rich- 
mond ; W. B. Mcllwaine, of Petersburg. 

For Secretary and Treasurer — Eugene C. Massie, of 
Richmond. 
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For Delegates to the American Bar Association — 
William J. Leake, of Richmond ; W. P. McRae, of Peters- 
burg ; Thomas D. Ranson, of Staunton. 

On motion, the report of this committee was adopted 
unanimously. 

The President : The next order of business is the report of 
the Special Committee on the Judiciary System of the State. 

Mr. J. C. Parker, of Franklin : I was accorded the privi- 
lege at the last session of the Association of making a per- 
sonal report in lieu of the report of the committee. To-day 
was set for that, and the report was ordered to be printed 
and circulated among the members of the Association. The 
judiciary of the State may congratulate themselves that 
they will not be interfered with by me for another year at 
least. That report was given to me in order that I might 
correct a good many typographical errors in it, and was 
laid away by me to be fixed ; but I forgot all about it until 
it was too late for it to be laid before this meeting. I there- 
fore move that the consideration of that report be postponed 
to the second day of the next meeting. 

Judge Duke : On behalf of the spared judiciary, I second 
that motion. 

Carried. 

The President : I have appointed the following gentle- 
men members of the Committee on International Arbitra- 
tion, according to the resolution adopted on yesterday: 
Thomas D. Ranson, of Staunton ; D. Gardiner Tyler, of 
Gloucester ; W. D. Dabney, of Charlottesville ; R. G. H. 
Kean, of Lynchburg ; and Alexander Hamilton, of Peters- 
burg. 

I have also appointed the following Committee on memo- 
rials to deceased members : George Perkins, of Char- 
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lottesville ; A. P. Staples, of Roanoke ; M. P. Burks, of 
Bedford ; and J. D. Horsley, of Lynchburg. 

I also have a communication which I received this morn- 
ing, and although I was not told to read it, yet I am sure 
from the contents that I am expected to read it. This com- 
munication is from my immediate predecessor. Captain 
Charles M. Blackford, and is an excuse for his not having 
made a report as chairman of the Committee on Library 
and Legal Literature. 

President Hughes then read the following letter, which, 
on motion, was ordered to be printed in the proceedings of 
this meeting : 

EXCUSE OF THE CHAIRMAN OF COMMITTEE ON LIBRARY 

AND LAW LITERATURE. 

.To Robert M. Hughes, Esq., 

President of the Virginia State Bar Association^ Old Pointy Va. : 

To you, presiding, let me say. 
In metre false and halting lay, 
How deep my sorrow, my regret, 
How oft I groan, how much I fret, 
That gouty pangs and failing eye 
To me the pleasures now deny 
Of joining in the gladsome rollic 
Which ever crowns our yearly frolic ; 
Of fondly watching you preside. 
Or sailing out on Hampton's tide ; 
Of listening to your charming speech, 
Or rolling, half-clad, on the beach ; 
Of hearing Long on Constitution, 
Or sipping mint in pure solution ; 
Of Henry's lore on Bill of Rights, 
Or watching girls who bathe in tights ; 
Of Patteson's reforming laws, 
Or crabs and their delicious claws ; 
Of hearing Rose from Arkansaw 
Tell "the state of present law *' ; 
A task he's taken, much I fear, 
Beyond the gift of sage or seer. 
For any state he marks to-day, 
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To-morrow*s court will wipe away ; 
As well may try by thought or thews 
To fix the rainbow's variant hues, 
Or 'stablish rules with tongue or quill, 
Unchanged to keep a woman's will. 

So, too, I miss the pleasure sad 
Of hearing brethren, good and bad, 
Held up alike, as models high. 
Because their tinie has come to die ; 
Memoirs to death new terrors give. 
By telling how dead lawyers live. 
And how, hicjacet^ such the statement. 
At Hades* rules files pleas abatement. 
And so, when fi*eed from judge or jury, 
Each lawyer 'scapes from Sheol's fury. 

Again it is my lot to mourn 

That I have not my duty borne, 

For sure I made you no report 

Of laws laid down by Act or Court ; 

And even failed a list to send 

Of new-made books, of which no end. 

To shirk such work is not my use — 

My gout and eyes are my excuse ; 

For glad would I revise the works 

Of tripping courts, like dear old Burks, 

And in opinions pick a fiaw. 

To show they have not cornered law. 

And that 'tis not as they have said it. 

But 'tis law because they made it. 

A glorious privilege it is. 

The courts to bait, the judges quiz ; 

And if from bar I could retire, 

To just such work I would aspire. 

And thus square off my ancient grudges 

'Gainst adverse courts and frowning judges. 

And clearly prove they came to grief 

By turning deaf ear to my brief. 

But I must stop, or you will say 
I dodged my work that I might play. 
And gave the time to rhyming sport 
I should have spent on my report. 

So give my love to all the clan — 
To Leake, to Guy, to every man, 
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To juniors and to ancient giants, 

To those who have and have not clients, 

And say afar I give a sigh, • 

And drink their health in extra dry. 

CHARLES M. BLACKFORD. 
^ Lynchburg y Va,^ July 14, 1896. 

Mr. A. J. Montague, of Danville : Mr. President, — The 
Committee on Admissions begs leave to make the following 
repor! : 

(See Re-port at end of Minutes,^ 

On motion, the report of the Committee on Admissions 
was adopted. 

Mr. Isaac Diggs, of West Point : Mr. President, — I move 
that the Secretary be directed to send a copy of the most 
excellent address of Mr, Long, to which we have listened 
this morning, to each member of the State Senate and 
Legislature of Virginia. I believe it is the custom to have 
these speeches printed in pamphlet form, and I take the 
liberty of making this motion, as I will be one of those who 
will receive a copy under it. 

Mr. William F. Wickham, of Powhatan : I move to 
amend that motion by substituting the next Legislature in 
place of the present one. The term of the present Legis- 
lature has expired, and that body is^xiov^ functus officio, 

Mr. Diggs' motion, as amended by Mr. Wickham, was 
carried. 

Judge Leake : Before adjourning, the Executive Com- 
mittee begs that the members, both regular and honorary^ 
who have not registered with the Secretary, do so at once. 
It is absolutely necessary to know at once the number 
present, so that arrangements can be made for the banquet. 
Plates will only be prepared for the members registered 
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and the invited guests ; and if any of the members fail to 
register and receive tickets, the fault will be with them- 
selves. 

The President : Before any motion to adjourn is put, I 
would like to state that we have present with us this morn- 
ing our two honored guests, Judge Rose, of Arkansas, and 
Mr. Justice Harlan, of the Supreme Bench of the United 
States. Immediately after the adjournment I would be glad 
to remain here for a few moments and present to those gen- 
tlemen any members of our Association who have not yet 
made their acquaintance. 

On motion, the Association then took a recess until 
Thursday morning at 1 1 o'clock A. M. 



THIRD DAY. 

Thursday^ ]w\y i6, 1896. 

The President called the Association to order at 1 1 
o'clock A. M., and said : 

Gentlemen, — I will first this morning read some letters 
which we have received from those we have had with us on 
previous occasions, and whom we invited to come and be 
with us again as our guests. 

President Hughes then read letters from Judge Roger A. 
Pry or, of New York ; Judge Charles E. Fenner, of New 
Orleans ; and Hon. Leonard A. Jones, of Boston, thanking 
the Association for its invitation to attend this meeting and 
regretting their inability to be present. 
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Mr. E. E. Stickley, of Woodstock : The Committee on 
Admissions beg leave to to submit the following report. 
{See Report at end of Minutes,^ 

On motion, the report of the Committee on Admissions 
was adopted. 

The President : Is there any report ready from the Com- 
mittee on Legislation and Law Reform? 

Mr. W. W. Old, of Norfolk : Only four or five members 
of that committee are here, and I have submitted a report 
to them, in which they concur, with the exception of one 
point, which is the latter part of the report. I dislike very 
much to take the time of the Association to read this report 
at this moment. I can read it now, or postpone it after the 
address, or it can be printed by the Secretary in the pro- 
ceedings. 

Mr. Thomas D. Kanson, of Staunton : I move that the 
report be read. 

Carried. 

Mr. Old then read the report of the Committee on Legis- 
lation and Law Reform. 

{See Refort at end of Minutes.^ 

On motion of Mr. Ranson, this report was adopted. 

Mr. Stickley : If in order, I desire to offer the following 
resolution, which is signed by several members of the 
Association. 

Resolved^ That a standing committee is hereby consti- 
tuted, under the name of the Committee on International 
Conference, to consist of five members, one to be selected 
from each geographical section of the State, whose duty it 
shall be generally to represent the Bar of this State in fur- 
thering the cause of friendly settlement of all international 
disputes. 
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Mr. Stickley : This motion is virtually an amendment to 
the constitution, and due notice has been given, as required. 

Carried. 

The President : As this is a committee whose duties will 
extend into the term of my successor, I would like to con- 
fer with him before appointing it ; and therefore will not 
announce the members of it at present. The next business 
in order, gentlemen, and, I am sure, the most interesting 
part of our proceedings this year, will be the address by 
our invited orator ; and I take pleasure, without further 
preface, in introducing to you Judge U. M. Rose, of Arkan- 
sas, who will adjdress us on ** The Present State of the Law." 

Judge Rose then read the Annual Address. 
{See Appendix,) 

Mr. Samuel Griffin, of Bedford : I desire to offer a reso- 
lution that the thanks of the Association be tendered to the 
gentleman who has just addressed us, for the able, instruc- 
tive and entertaining address which we have just heard. 

Adopted unanimously. 

The Secretary then read the list of standing committees 
for the ensuing year. 

Mr. Massie, Secretary : It is important that the commit- 
tees should organize to-day and elect their chairmen and 
secretaries ; and it is requested that they do so and report 
to the Secretary of the Association. I am also requested 
to announce that Mr. Prince, the photographer, of Wash- 
ington, has a representative here who will photograph the 
Association this afternoon at five o'clock at the eastern end 
of the hotel. 

Judge Leake, of Richmond : The members are notified 
that admission to the banquet will be by ticket, and the 
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Secretary, Mr. Massie, has the tickets. All members will 
please apply to him for them. 

Mr. R. G. H. Kean, of Lynchburg: Mr. President, — 
The Committee on Deceased Members have instructed me 
to make a report. Only, three of our members have died 
since the last meeting, and these memorials will be filed 
with the Secretary or read, as it may be the pleasure of the 
Association. 

Mr. Jackson Guy, of Richmond : I move that they be 
received and printed in the record. 

Carried. 

{See Memorials^ Judge Taylor Berry and Messrs. John 
E, Penn and William D. Warren^ at end of Minutes,^ 

On motion, the Association then adjourned. 

EUGENE C. MASSIE, 

Secretaj-y. 
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REPORT OF TREASURER. 



To the Virginia State Bar Association : 

As required by the By-Laws of your Association, the undersigned makes 
the following report for the yeau' ending June 30, 1896 : 

L Receipts and Disbursements, 

As will appear from the accounts returned herewith (which have been ex- 
amined and certified by the Auditing Committee) the total receipts for the 
current year have been 12,238.91, as follows : 

Admission fees and annual dues for year ending June 30, 1896, 
and dues received during the year from delinquent mem- 
bers |i,752 00 

Add balance on hand per last report 486 91 

Total receipts as above 12,238 91 

And the total expenditures have been i»858 42 

Leaving in the treasury a balance of $ 380 49 

The expenditures are classified as follows : 

Annual dinner and other expenses at White Sulphur Springs, 

West Va., August 8, 1896 | 854 75 

Stenographer at White Sulphur Springs 75 00 

Salary of Secretary and Treasurer 300 00 

Printing, wrapping and mailing reports of Sixth Annual Meeting, 

and extra copies of addresses and papers 463 43 

Incidental expenses, postage, forms, stationery, &c 165 24 

Total expenditures, as above |i,858 42 
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11. Outstanding Obligations, 
There are at present no outstanding obligations of the Association. 

III. Resources and Probable Expenses, 

The resources of the Association for the coming year are estimated at 
12,480.49, as follows : 

Balance now in treasury | 380 49 

Annual dues from 420 members at I5 each 2, 100 00 

Total estimated resources, as above 12,480 49 

The probable expenses of the Association for the coming year are esti- 
mated at 1 1, 875, as follows : 

Salary of the Secretary and Treasurer | 300 00 

Stenographer at this meeting 75 00 

Annual dinner at this meeting, including incidentals 800 00 

Printing and distributing report of proceedings at this meeting. . 500 00 

Incidental expenses 200 00 

Total estimated expenses, as above 1^*875 00 

It is my duty to add that the annual dues for the current year, beginning 
July I, 1896, are payable, and should be paid at this meeting. 

Respectfully submitted, 

EUGENE C. MASSIE, Treasurer. 

Richmond, Va., June 30, 1896. — Examined and approved : 

John A. CoKK(CAa/rwa«), \ 

George Perkins, V Auditing Committee, 

John G. Williams, ) 

Old Point Comfort y July 14, 1896. 
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Dr. The Virginia State Bar Association, 

In account with Jackson Guy, Treasurer. Cr. 

1895. 
July 20, 21 — To expenses of self to White Sulphur Springs to 

arrange for the banquet (no voucher) | 8 30 

27 — To expenses of Major Charles M. Blackford, Presi- 
dent, to White Sulphur Springs on business of 

the Association (voucher 47) 5 25 

To cash paid William J. Leake, Chairman Executive 
Committee, his expenses to Washington, D. C, 

to see about getting annual orator (No. 48) 6 50 

To cash paid E. C. Massie, his expenses to Wash- 
ington, D. C, on same business with Judge 

Leake ( No. 49) 14 50 

Aug. 6, 7, 8 — To expenses of Annual Meeting, as fol- 
lows : Books to and from station and 
at Springs, |i ; telegram of Chairman 
Executive Committee to Mr. Kean, 
25 cents ; post-office box, 50 cents ; 
servant, 25 cents ; servant at church, 

$5 % 7 00 

To bill for banquet (No. 50) 814 75 

Cigars (No. 51) 30 00 

To Prince, photographer, picture of 

Judge Pryor (No. 52) 3 00 

854 75 

16 — To the Baughman Stationery Company, bill for 

one banker's case to hold bills for dues of mem- 
bers (No. 53) 8 50 

23 — To Brady Printing Company, bill for printing (No. 

54"^ 36 55 

To telephone message to W. P. McRae 25 

24 — To John G. Winston, stenographer, reporting the 

proceedings ( No. 55) 75 00 

Sept. I — To Everett Waddey Company, for stationery (No. 

56) I 90 

7 — To telegram, Isaac Diggs, Newport News (No. 

57) 25 

II — To postage on proofs to Roger A. Pryor 26 

21 — To telegram. Major C. M. Blackford, 25 cents, and 

postage &c., 75 cents i 00 

30 — To salary of Secretary and Treasurer, to date 75 00 
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Oct. 17, 18 — ^To costs of printing and distributing 

Vol. VIII. Virginia State Bar Asso- 
ciation Reports, viz. : 

Postage $ 42 50 

Express paid on packages to Pryor, 
Moore, Hughes, Blackford and 

Perkins (No. 59) 3 20 

Expenses of distribution to 95 Rich- 
mond members, and in preparing 
for express and mailing (No. 60) . . 10 50 
Williams Printing Company, printing 
and binding 700 copies, and 200 
extra copies of papers read, and of 
Judge Pryor's and the President's 
addresses, morocco copy for Mrs- 
McGuire, 3 forms of circular let- 
ters, &c. (No. 61 ) 407 23 

463 43 

Dec. 2— To postage i 00 

31 — ^To salary of Secretary and Treasurer, to date 75 00 

1896. 

Feb*y. 19 — ^To postage on books to Judge U. M. Rose 23 

March 21, 23 — ^To expenses of Executive Committee to Old Point 

to arrange for next Annual Meeting (No. 62) . . 26 10 
To Brady Printing Company, for circulars to delin- 
quent members (No. 63) i 00 

31 — To salary of Secretary and Treasurer 75 00 

April 8 — ^To Eugene C. Massie, Secretary and Treasurer 

(No. 64) 449 14 

1895. 
June 30 — By balance due per last report $ 486 91 

By admission fees and annual dues for 
year ending June 30, 1896, and dues 
received during the year from delin- 
quent members 1,692 00 

12,178 91 $2,178 91 



Richmond, Va., April 8, 1896. — Audited and approved : 

Preston Cocke, 

A. Emmett Chalmers, \ AudiHns CammWee. 
William C. Preston, 
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ACCOUNTS OF THE TREASURER. 

Dr. The Virginia State Bar Association, 

In account with Eugene C. Massie, Treasurer, Cr. 

1896. 
April 23 — ^To expenses of Executive Committee and Presi- 
dent of the Association to Old Point Comfort 
to secure rates, &c., for the Eighth Annual 

Meeting f 21 60 

May 21 — To Everett Waddey Company, for two small 

ledgers, $2.50; one check book, I6.05 (check 

No. 2). 8 55 

To Everett Waddey Company, for 1,000 stamped 

envelopes (check No. 3) 23 50 

June 30 — ^To salary of Secretary and Treasurer, for three 

months 75 00 

To amount to balance on deposit in the State 

Bank of Virginia 380 49 

1896. 
April 8 — By check from Jackson Guy, treasurer. . % 444 24 
II — By check from Jackson Guy, treasurer. . 4 90 
By annual dues for year ending June 30, 
1896, and dues received from delin- 
quent members 60 00 

I 509 14 % 509 14 

1896. 
July I — By amount due the Association, as per 

contra^ on deposit in bank % 380 49 



Old Point Comfort, Va., July 14, 1896.— Audited and approved : 

John A. Coke, 

George Perkins, \ AudUing ComtnUtee. 
John G. Williams, 



38 ANNUAL REPORTS. 

REPORT OF THE EXECUTIVE COMMITTEE. 

To the Virginia State Bar Association : 

Your committee reports that there has been no special 
change in the condition of the Association during the last 
year. The reports of the Secretary and Treasurer will fur- 
nish information of the membership and financial affairs 
of the body. 

The additions to the membership will about overcome the 
losses from withdrawals or from non-payment of dues. 

Respectfully submitted, 

WILLIAM J. LEAKE, 

CAairman. 



REPORT OF THE COMMITTEE ON ADMISSIONS. 

To the Virginia State Bar Association : 

The Committee on Admissions directs me to report the 
following names for membership of this Association : 

Thomas H. Edwards, West Point ; Edward S. Turner, 
Warrenton ; Harry L. Watson, Richmond ; Edmund Ran- 
dolph Williams, Richmond ; Edwin Mason Pilcher, Rich- 
mond ; H. A. Minor, Jr., Lynchburg ; William Eubank, 
Bedford City; Ernest H. Wells, Manchester ; W. D. Card- 
well, Hanover Courthouse ; C. P. Cardwell, Hanover Court- 
house ; W. S. Poage, Wytheville ; Carter Braxton, Staun- 
ton ; James W. Gordon, Richmond ; Samuel Regester, 
Richmond ; Don P. Halsey, Lynchburg. 

Respectfully submitted, 

A. J. MONTAGUE, 

July 75, i8g6. Chairman. 



SECOND REPORT OF THE COMMITTEE ON ADMISSIONS. 

To the Virginia State Bar Association : 

Mr. President, — The Committee on Admissions beg leave 
to submit the following report : 
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At the session of the committee held at the Hygeia Hotel 
on the evening of July 15, 1896, at 5 o'clock P. M., the 
following gentlemen were unanimously elected members of 
the Virginia State Bar Association : 
^^J^jJjMirles Landon Scott, Amherst ; ], Boyd Sears, Mathews ; 

D„ne«: -3™=: Xcri 

xjLt CL ocooiuii ui Liie cuiiJiiJiLiet; iieiu Juiy lO, 1090, at lO 

A. M., the following gentlemen were elected members of 
the Association : 

L. O. Wendenburg, Richmond ; John Baldwin Ranson, 
Staunton. 

Respectfully submitted, 

E. E. STICKLEY, 

Chairman, 



REPORT OF COMMITTEE ON LEGAL EDUCA- 
TION AND ADMISSION TO THE BAR. 

To the Virgina State Bar Association: 

At the last meeting of the General Assembly of Virginia 
the bill which was recommended by this Association, regu- 
lating the admission of attorneys to practice their profession, 
was enacted into law substantially as recommended. 

The act, as passed, is as follows (amendment to section 

HOW A PERSON IS LICENSED TO PRACTICE LAW ; CERTAIN 

LICENSES VALIDATED. 

Any three or more judges of the Supreme Court of Ap- 
peals, acting together, may, under such rules and regula- 
tions, and upon such examination, both as to learning and 
character, as may be prescribed by the said court, grant to 
any male citizen over the age of twenty-one years, who has 
resided in this State six months preceding his application, a 
license in writing to practice law in the courts of this State. 
And it shall be the duty of the Supreme Court of Appeals 
as soon as practicable after the passage of this ,act to make 
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and promulgate said rules and regulations. All licenses 
granted or signed by any judge of the Supreme Court of 
Appeals of this State since the 14th day of January, 1864, 
and all licenses heretofore legally granted, shall be as valid 
as if granted under this act, provided the attorney at law 
holding the same has already commenced the practice of 
his profession, or shall commence the practice thereof 
within two years from the date of the granting of said 
license ; otherwise the said attorney shall not practice in 
this State without first obtaining a license as provided by 
this act. 

This act shall be in force from July i, 1896. 

It will be noted that the act only went into effect on the 
first day of July of this year. This provision was inserted 
in the bill after it was introduced in the Legislature, and 
was the only material change made in it as recommended, 
and served the purpose of enabling a large number of ap- 
plicants to escape what they at least considered a more 
rigid examination which they would have had to pass under 
the new lawr^ If comparison could be made of the number 
of applicants from the time this bill was introduced in the 
Legislature to the first of July, with the number for the 
same period in other years, doubtless the statistics would 
be very interesting. This was a compromise provision, 
and if that accession had not been made to the opponents 
of the measure the whole would have been defeated, as it 
passed the lower house of the Legislature by only four 
majority votes. Too much cannot be said in commenda- 
tion of the advocates of the bill in both branches of the 
Legislature for their earnest and active efforts to secure its 
passage. Among these were most, if not all, of the mem- 
bers of this Association who are members of that body. 

We believe that this, the first recommendation from this 
Association which has received the hearty support of and 
final enactment into law by our General Assembly, is the 
beginning of an era of influence for this Association which 
it has not heretofore possessed, but to which it is justly en- 
titled. 

The recommendations of this Association, composed of 
more than four hundred lawyers, many of whom are the 
leading men of the State, ripe with experience and strong 
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in mind, should have great weight with and receive careful 
consideration at the hands of our law-makers. The intelli- 
gence of this Association should make its impress upon the 
laws of the State, and should be a potency for practical 
good and wholesome reform in the law and its administra- 
tion. All that is needed is for our best men to turn their 
attention to these practical subjects with an earnest determi- 
nation to accomplish this purpose. Each succeeding year 
we have admirable papers read to us, which are full of wise 
suggestions as to needed reforms and amendments to the 
law. But, alas ! how few of them are ever considered in a 
practical way, or thought of after the first burst of admira- 
tion and applause given to the speaker has died away. 

But to return to the subject. Our Supreme Court of Ap- 
peals in carrying out the provisions of the law in regard to 
licensing attorneys have adopted a very wise and conserva- 
tive code of rules — not too rigid, yet sufficiently so, to cor- 
rect the evils which prompted its enactment. From con- 
versations with members of the court, by some of the 
members of this committee, we feel assured that it is the 
purpose of the judges to conscientiously administer the law 
in a manner so as to accomplish the purposes for which it 
was enacted. 

An additional burden has been placed upon the judges of 
this court, who were already overworked by its accumula- 
ting business. They have cheerfully undertaken the dis- 
charge of these new duties, although no additional compen- 
sation was provided for them in the act. It is to be hoped 
that our General Assembly will not let another session pass 
without increasing their pay, which was meagre indeed for 
the labor performed prior to their increased duties. 

For the ready convenience of the profession we append 
a copy of the rules which were adopted by the court, and 
which have already been published in the newspapers, 
which are as follows : 

" REGULATIONS TO GOVERN APPLICANTS FOR ATTORNEYS* 

LICENSES. 

" I. Every person applying for a license to practice law 
must first have obtained from the court of the county or 
corporation wherein he resides a certificate that he is a per- 
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son of honest demeanor, and has resided in this State the 
preceding six months. The application for such certificate 
shall be by a writing addressed to the court, specifying the 
day when the motion therefor to the court will be made, 
and be accompanied by the written recommendation of two 
members of the bar of his judicial circuit, who are practic- 
ing attorneys in this court, that he is of good moral character, 
and a proper person to be licensed to practice law. Such 
application and recommendation shall be filed with the 
clerk of such county or corporation court ten days before 
the day on ^yhich the court will be asked to grant the said 
certificate, and a copy thereof forthwith delivered by the 
clerk to the judge of the court. 

*' 2. Every applicant for examination for a license to 
practice law shall file with the clerk of this court on or be- 
fore the first day of the term at which he proposes to be 
examined, except the term at Wytheville, such certificate 
of his county or corporation court, and also a certified copy 
of his application therefor, and of the recommendation of 
the members of the bar which accompanied the same, 
which, in the absence of evidence to the contrary, will en- 
title him to be examined for a license. Any applicant who 
desires to be examined at the term held at Wytheville shall 
file the said papers with the clerk of this court at that place, 
on or before the first day of July. 

''3. Applicants will be examined at the several places of 
session of the court on the first Friday of each term, except 
of the term held at Wytheville. The examination at that 
place will take place on the first Friday in July. No ex- 
amination of any applicant will be made at any other time 
than on the days herein named. 

"4. The questions and answers of every examination w^ill 
be in writing ; but where the judges are in doubt as to the 
result of the examination of any applicant, he shall be lia- 
ble also to an oral examination. 

"5. All applicants will be liable to be examined upon the 
following books and subjects — viz. : Blackstone's Commen- 
taries ; Minor's Institutes and Minor's Synopsis of the Crimi- 
nal Law ; Greenleaf on Evidence ; upon Pleading ; the Prin- 
ciples and Practice of Equity ; the Law of Real Property ; 
the Law of Contracts ; the Law of Torts ; "and the Code of 
Virginia. 



> 
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*'6. Every applicant will be required to affix to his ex- 
amination and subscribe with his own name the following 
ing pledge : ' I hereby certify that I have neither received 
nor given aid or assistance in any manner during this ex- 
amination.' " 

Respectfully submitted, 

JAMES LEWIS ANDERSON, 
CONWAY R. SANDS. 



REPORT OF THE COMMITTEE ON LEGISLATION 

AND LAW REFORM. 

To the Virginia State Bar Association : 

Your Committee on Legislation and Law Reform re- 
spectfully reports as follows : 

Under your constitution it is made the duty of this com- 
mittee ** to scrutinize carefully all proposed changes iti the 
law ; to encourage and promote such as appear to be 
beneficial, and to check as far as possible, all such as 
appear hasty and ill-advised ; and to consider and recom- 
mend to the Association such amendments of the law and 
of judicial procedure as will facilitate the administration 
of justice." (Article V.) 

As to the duty imposed on this committee by your con- 
stitution, requiring it to scrutinize carefully all proposed 
changes in the law ; to encourage and promote such as 
appear to be beneficial, and to check, as far as possible, all 
such as appear to be hasty and ill-advised, your committee 
has not found it necessary since your last session to exercise 
this important function. 

The Acts of the last General Assembly, 1895-96, have 
been published, and in circulation, now for about two 
months, and the Bar, generally, is supposed to be familiar 
with the general laws passed by that body. The volume 
containing these acts shows that there were 861 separate 
acts passed by that body during its recent session, of which 
156 were acts amending, re-amending, or repealing different 
sections of our Code. The Virginia Law Register con- 
tained from time to time a reference to these and other 
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general laws as they were passed — the June number of that 
valuable magazine containing a synopsis of all which had 
not before that time been referred to — and your committee 
does not deem it necessary, therefore, to make further refer- 
ence to these acts, except those hereinafter referred to. 

As to the duty imposed on your committee ** to consider 
and recommend to the Association such amendments of the 
law and of judicial procedure as will facilitate the adminis- 
tration of justice," doubtless something is expected of it in 
the way of suggestion and recommendation. 

This part of the work imposed upon your committee has, 
in a large measure, been entrusted to other committees of 
the Association. When this Association was formed it was 
evident that there was a desire on the part of a great num- 
ber, if not a majority, of its members that there should be 
some reform in our legal procedure and in the law regula- 
ting admissions to the Bar in this State, as two great ends 
desirable to be obtained ; and this Association, feeling, and 
believing in, its own importance, seems to have felt and be- 
lieved that it had only to recommend in order to secure 
such legislation as it desired on these important matters, 
and others also. 

At the first annual meeting of this Association held in 
1889, this committee made a modest report of their pro- 
ceedings (pages 48-49, Journal), in which, after calling at- 
tention to the efforts of the National Bar Association to 
secure throughout the United States some uniformity in 
the laws governing and regulating the negotiability of 
promissory notes, the limitation of actions, and the forms 
of acknowledgement of deeds, it directed your attention to 
the needed reforms in our rules of practice, system of 
pleading and forms of process used in our courts, and sub- 
mitted a resolution on that subject. Those who were pres- 
ent at that meeting will remember how that report elicited 
a most animated and spirited discussion by the members 
present — some for, and some against, the proposed action of 
this committee — and that the result was the adoption of a 
resolution requiring this committee at your next annual 
meeting to report : First — Is a code of civil procedure de- 
sirable and practicable? Second — If desirable and practi- 
cable, then that the said committee report the best method 
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of preparing such a code and securing its adoption. (Jour- 
nal, page 34). 

At the annual meeting held at this place in 1890 this 
committee made no report upon that resolution — why it 
does it not appear; but a resolution was offered "That it 
is the sense of this Association that law and equity pro- 
cedure should be consolidated, so that legal and equitable 
rights can be administered in one form of action" (Journal, 
page 32) ; and upon a motion to refer this resolution to this 
committee another animated discussion arose, in which one 
member, opposing the resolution, referred to this committee 
as a "cemetery," and again as a "grave-yard," at which 
this committee does not appear to have taken any offence. 
The result was that by a rising vote of 28 to 23 the resolu- 
tion was referred to a special committee. (Journal, page 
38). This action of the Association withdrew this subject 
of reform in legal procedure, etc., from this committee, and 
the subsequent proceedings of the Association show the 
reports of the special committee to which the resolution was 
referred, and the action of the Association from time to 
time on those reports. 

At the annual meeting of the Association held at Virginia 
Beach in 1894 this Special Committee on Law Reform, as 
it was called, reported that it had presented sevei*al bills to 
our General Assembly for consideration and adoption, and 
that none of them were reported to that body, as no action 
was taken upon any of them by either of the legislative com- 
mittees to which they were referred, but that the General 
Assembly did, however, enact a law suspending the statute 
of limitations in all cases in which it may be determined that 
a plaintiff has sought relief at law which can only be ob- 
tained in equity, and vice versa; which the committee flat- 
tered itself was the result of the agitation of the subject of 
law reform. (Journal, pages 53-54.) 

The subject of legislation upon admission to the Bar was 
left with the Committee on Legal Education and Admission 
to the Bar, which originated and reported a proposed bill at 
the annual meeting held in 1889 — a bill which this Associa- 
tion unanimously approved and earnestly desired to have 
enacted a law. The report of that committee from time to 
time shows the efforts made by it to have this proposed 
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bill passed by our General Assembly ; and in its report in 
1894 that committee informed this Association that the bill 
was introduced during the session of the General Assembly 
(i893-'94) by Mr. Fentress, one of its own members, but that 
he was not able even to get it reported from the committee 
of the legislature to which it was referred, notwithstanding 
the fact that he was a member also of that committee, and 
that it was composed almost exclusively of lawyers. (Jour- 
nal, page 49.) 

At the last session of our Legislature a bill, however, was 
passed (Acts 1895-96, page 49) amending and re-enacting 
the act approved February 2, 1892, amending and re-enact- 
ing section 3191 of the Code, which was in accordance with 
the resolution adopted by this Association at its last annual 
meeting. (Journal, pages 37-38.) This act went into force 
on July I, 1896, by its express terms, and has, doubtless, 
been examined with care by those seeking admission to the 
Bar. The rules and regulations prescribed by the Supreme 
Court of Appeals under this law may be found in the July 
number of the Virginia Law Register^ pages 219—20, and, 
together with the law on the subject, cannot but be hailed 
with delight by this Association. 

One other bill has been recommended to the General As- 
sembly for adoption — the bill which was proposed by the 
Committee on Library and Legal Literature at the meeting 
in 1889, ^^ provide a convenient list and easy mode of cita- 
tion of the Acts of the General Assembly. (Journal, page 
59.) That committee in 1890 reported the failure of this 
bill also — that although it passed the House of Delegates it 
was defeated in the Senate. 

Your committee has made this brief review of the failure 
in the past of all efforts on the part of this Association to 
impress itself upon our General Assembly and shape, by 
suggestion or recommendation, legislation. The general 
result admonishes this Association not to be too ambitious 
along this line, and not to expect too much, even though this 
committee should exercise its constitutional prerogative and 
*' cause a special meeting of the Association to be called for 
the purpose of considering pending or proposed legisla- 
tion." (Article V.) Reforms and changes of settled rules 
in Virginia have always been, and, your committee rather 
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hopes, always will be, slow. This is because our popula- 
tion has consisted, and still consists, mostly of those who 
were born and bred within our own borders and have re- 
ceived and transmitted from generation to generation the 
thoughts, views and feelings of their ancestors, founded 
in great measure upon the common law. It also arises 
from the love of our mother Commonwealth, which inspires 
her sons with a desire to transmit her laws and institutions 
as they have found them to each succeeding generation. 

The question of uniformity of legislation in the United 
States, upon many subjects upon which uniformity is de- 
sirable, is one which has engaged the attention of Bar As- 
sociations, both State and National, and our law magazine 
writers, for some years past. That it is desirable that there 
should be uniformity of legislation upon many subjects 
cannot be denied, but the best means to accomplish such 
legislation have not yet been agreed on. Our last General 
Assembly, however, took its first step in this direction by 
the passage of an act (Acts i895-'96, page 825), which 
was approved March 4, 1896, and by its terms was in force 
from the date of its passage. This act requires the Gov- 
ernor of this State, within thirty days after its passage, to 
appoint three commissioners, constituted a board by the 
name a\id style of " Commissioners for the Promotion of 
of Uniformity of Legislation in the United States," whose 
term of office shall be two years, and whose duty it shall be 
to examine the subjects of marriage and divorce, insolvency, 
the form of notarial certificates, descent and distribution of 
property, acknowledgment of deeds, execution and pro- 
bate of wills, and other subjects on which uniformity is de- 
sirable, to ascertain the best means to effect uniformity in 
the laws of the States, and to represent the State of Virginia 
in conventions of like commissioners heretofore appointed, 
or to be appointed, by other States ; to consider and draft 
uniform laws to be submitted for approval and adoption of 
the several States, and to devise and recommend such 
other course or action as shall best accomplish the purpose 
of said act. 

Your committee is not informed whether the Governor 
has made the appointment required by this act, but it recom- 
mends the subject of uniformity of legislation to the earnest 
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consideration of this Association as one of great practical 
importance, and towards the accomplishment of which 
this Association can render great service through the com- 
missioners appointed under this act. 

The subjects named in the act as those upon which uni- 
formity of legislation is desired, and those not named, but 
which readily suggest themselves — such as the statute of 
limitations and the negotiability of paper — are numerous, and 
each one is important, but they embrace a scope of legisla- 
tion so broad, and in some instances — such as marriage and 
divorce — so likely to develop wide differences of opinion, it 
is feared that in attempting to accomplish too much, the re- 
sult will not be as satisfactory as if the attention and efforts 
of those desiring such uniformity were more concentrated 
at first upon some of the subjects embraced, such as notarial 
certificates, the statute of limitations, and the negotiability 
of paper, which are of great practical importance, and upon 
which there will more likely be some consensus by the Legis- 
latures of the several States. Such legislation can be ac- 
complished only by degrees, step by step, as it were, if 
accomplished at all. 

WILLIAM W. OLD, 

JFor Committee. 



MEMORIALS 



♦JOHN B. MINOR. 

John Barbee Minor, LL. D., for fifty years Professor of 
Law in the University of Virginia, died at his home at the 
University on July 29, 1895, in the eighty-third year of his 
age. He was born in Louisa county, Virginia, June 2, 1813, 
the son of Launcelot Minor, and the youngest of nine chil- 
dren. He attended the neighborhood schools until about 
the age of sixteen, when he was sent to Kenyon College, 
Ohio, walking the entire distance, in company with a young 
kinsman. Those who are familiar with the enormous labors 
that filled the last fifty years of his life will be surprised to 
know that this trip to Ohio on foot was taken with a view 
to improve his delicate health ; and that previously thereto 
he had made a trip on horseback through a large part of 
Virginia fof exercise and air, acting the while as agent and 
collector for certain newspapers. The return trip from 
Ohio, after a year spent at Kenyon College, was also made 
on foot, and embraced a tour of the State of New York, by 
way of Niagara, Albany, and New York City. It was an 
earnest of that sturdiness of character for which he was 
conspicuous in after life that, determined tp see the sights 

* This Memorial was prepared by James C. Lamb, judge of the Chan- 
cery Court of the City of Richmond, and published in the Virginia Law 
Register November, 1895. It was adopted by the Minor Memorial Com- 
mittee as a part of its report (see antey page 19) and is here republished, with 
Judge Lamb's consent and by the courtesy of the Virginia Law Register, 
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of the great city, and his money having run low, he secured 
passage on a vessel to sail at a future day, and spent some 
ten days in New York, living on almost nothing. 

In January, 1831, he entered the University of Virginia, 
where he remained for three sessions, graduating in several 
of the academic schools, and finally, in June, 1834, receiv- 
ing the degree of Bachelor of Law. His teacher in the 
school of law, in which he himself was destined to win such 
imperishable fame, was Professor John A. G. Davis, the 
second occupant of that chair ; and during his whole course 
as a student at the University he taught school in the family 
of Professor Davis. 

After his graduation he began the practice of his profes- 
sion at Buchanan, in Botetout county, Virginia ; and here 
many of the qualities for which he was afterwards so dis- 
tinguished, and which made possible his great success, at 
once began to manifest themselves ; the boy-lawyer was 
father to the man. Every lawyer who recalls his first 
half dozen years at the bar will agree that it required a fine 
courage and admirable self-confidence in the young attorney 
at a strange and able bar, where he found the practice very 
lax, to resolutely determine that he would not follow, but 
lead, and that for himself he would not ask nor accept any 
relaxation of the strictest requirements of good pleading. 
And how exquisite must have been the tact and temper 
which enabled him to pursue such a course in such a man- 
ner as not only to give no offense, but in time to completely 
reform the practice at that bar. It was more than forty- 
five years afterwards that the following incident, which 
illustrates another phase of his character, to which we shall 
presently refer, occurred at his own table : A young pupil 
of his, a graduate and practitioner of a few years, remem- 
bering to have heard the story just recited, told him that he 
had begun his own professional life by observing most 
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Strictly the best rules of pleading and practice, even writ- 
ing out his demurrers and pleas in the most trivial cases. 
" Then I will predict," said the host, recalling his own 
early experience, " that it was not long before all the bar 
were following your example." *' No, sir," replied the 
youth, " it was not long before / was following their exam- 
ple." In the laughter and merriment that followed no one 
joined with more genial and hearty good-nature than the 
venerable teacher, as he said : "Ah, you should have per- 
severed ; they would all have come to you^ 

After about six years at the Botetout bar he moved to 
Charlottesville and formed a partnership with his brother, 
Lucian Minor, afterwards Professor of Law in the College 
of William and Mary. He was accustomed to say that to 
this brother he owed almost everything ; he was his pre- 
ceptor in academics and in law — his guide, philosopher, 
and friend ; and between the two there existed the closest 
and most beautiful affection until the death of Lucian, in 
1858. This partnership existed for three, years, when it 
was dissolved for a reason unique in the history of the pro- 
fession, and which throws a valuable and interesting side- 
light upon the characters of the two men. Each had 
acquired such confidence in the judgment and attainments 
of the other that if they agreed on a point under discussion 
they were reluctant to examine it further ; this they soon 
found to be so detrimental to the attainment of the ideal 
which they seem to have set before their eyes that it was 
mutually agreed that it would be best that each should be 
thrown on his own resources ; and accordingly Lucian re- 
moved to Louisa county, while John B. remained in Char- 
lottesville. 

During his ten years at the bar he seems to have studied 
the law and the reason thereof with intense eagerness and 
enthusiasm, and with that remarkable clearness of concep- 
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tion, firmness of grasp, and unyielding rigor of analysis for 
which he afterwards became so famous. The writer re- 
members to have heard the late Hon. Alexander H. H, 
Stuart, who was a contemporary, and often met him at th6 
bar, speak of his familiarity with the most difficult rules 
and forms of practice, and the profound and accurate 
knowledge of legal principles which he displayed at that 
time, and of the delight with which he discussed all subjects 
pertaining to his profession. He seemed even at that early 
day to breathe the very atmosphere of law, and, as he said 
of himself long years afterwards, to live by labor. 

In 1845, at the age of thirty-two, he was elected to the 
professorship of law in the University of Virginia. Stand- 
ing as we do to-day at the completion of his career, and 
viewing his great work as a whole, it is an interesting com- 
mentary on the futility of human foresight to be told that 
there was strong opposition to his appointment, and great 
surprise throughout the State that a man so young and so 
little known should have been selected for so important a 
position. His immediate predecessor was Judge Henry St. 
George Tucker, resigned, who had succeeded Professor 
Davis on the death of the latter in 1840. The facts seem 
to justify the statement that he followed the footsteps of his 
old teacher, rather than those of his predecessor, but that he 
was not a mere copyist of either. He not only restored 
the traditional severity of the standard of graduation, but 
he elevated it. During his first ten years he graduated 
only nine per cent, of the matriculates — a much smaller 
proportion than had received the coveted degree during the 
four years under Judge Tucker or the ten years of Profes- 
sor Davis's service, thorough and efficient as was the in- 
struction under those teachers. The difficulty of the course 
under him, however, does not seem to have deterred appli- 
cants for its honors ; on the contrary, the numbers steadily 
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and rapidly increased from twenty-eight when he began to 
more than one hundred in a few years, with an average 
attendance in recent years of about one hundred and forty. 

From the time of his appointment until 1851 he was the 
sole teacher of law at the University. In the latter year 
James P. Holcombe was appointed Adjunct Professor of 
Law, and the classes were increased from two to three ; 
three years later Mr. Holcombe was made full professor, 
and in 1856 the course was expanded into two departments 
of two classes each, Mr. Minor becoming Professor of Com- 
mon and Statute Law ; and this form was continued until 
very recent years, when great and important changes were 
made in the course. During the period of the civil war he 
again maintained the entire burden of the law school, but 
was relieved of the double duty in 1866 by the appointment 
of an additional teacher. 

In 1870 he began his private "Summer Course of Law 
Lectures," extending over two months of the University 
vacation, which have become so popular with beginners 
and with practitioners of all ages. The class of 1874 
numbered twenty members, and from that time the numbers 
rapidly increased to an average attendance of about ninety 
in recent years, attaining in 1892 to a maximum of one 
hundred and twenty-one. This was the first course of the 
kind ever offered in this country, and was the pioneer of 
the numerous *' summer schools" which have become a 
feature of so many of our universities and colleges. 

It is probable that his superior as a teacher of law has 
never lived. It is not the voice of affection or flattery 
merely that has so declared ; it is the deliberate judgment 
of mature minds that have reflected on the subject. Cer- 
tain it is that in the great work of his life he achieved a 
success unparalleled in any age or country. Much of that 
. success was undoubtedly due to his method of instruction. 
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the salient feature of which was the analytical system of 
Hale and Blackstone, which was carried by him far beyond 
anything ever before attempted. That method cannot be 
described in a few words more aptly than was done by 
Senator Daniel in his recent address at the University on 
the occasion of the unveiling of the marble bust of Mr, 
Minor, when he said : 

"Adopting the system of analysis which was delineated 
by Hale and amplified by Blackstone, he built upon it those 
expositions of common law principles and statutory altera- 
tions which reveal the law to the the mind's eye as a topo- 
graphical map of a country cast in bas relief. His pupils 
see the law in looking at his analysis on a blackboard or 
on a printed page as you will see on such a cast the 
outline of boundaries and the courses of streams, and real- 
ize the relative importance of the main principles with their 
ramifications and exceptions, as they would realize the pro- 
porti6nate elevation of mountains and plains and valleys. 
To this analytical system he added his oral lectures, as if a 
painter were to come along and turn the map into a picture, 
clothing the naked landscape with animation and ver- 
dure. . . . He enables the student to grasp principles 
in detail with contemporaneous sense of their comparative 
importance, and to take step by step with cleverness, firm- 
ness, and precision." 

It would be impossible to say how much Mr. Minor has 
contributed to the clearness and accuracy of the general 
legal mind, especially in Virginia and the South, by the 
mere use of this logical and scientific arrangement of his 
matter. 

For many years after the beginning of his career at the 
University a skeleton analysis of each lecture was written 
by him on the blackboard, and thence copied by the class ; 
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for some years prior to 1875 these were lithographed, to the 
great relief of both teacher and pupils. In the latter year 
the first and second volumes of the *' Institutes of Common 
and Statute Law" were published. Their fourth edition 
appeared in 1891 and 1892. In 1878 the first edition 
of the fourth volume was published, and its third edition 
in 1893, in two parts. The third volume was delayed, 
being first issued in instalments in pamphlet form for the 
use of his classes, but finally, in 1895, being completed in 
two books and issued as a second edition. In 1894 he 
published in one volume an " Exposition of the Law of 
Crimes and Punishments." 

Of that great work, the " Institutes," it is not necessary 
to speak more particularly here. Undertaken originally 
with the purpose of presenting in print a mere tabular 
analysis of his course of instruction, intended primarily for 
the use of his own students, and put forth so modestly in 
1875, ^t ^^s passed through edition after edition, has be- 
come indispensable to the Virginia lawyer, and is cited as 
authority in all the courts, including the Federal Supreme 
Court. To quote Senator Daniel again, it " cannot be sur- 
passed as a vade mecum of the law. It is like a statue — 
solid, compact, clean cut. Thomas Jefferson lamented that 
Mathew Bacon adopted the alphabetical, or dictionary, 
system in his abridgment. How a scientic mind like his 
would have delighted in a scientific work like this. . . . 
The Roman forum had an empty place lacking Cato's 
figure, and a lawyer's library without this book has one 
also." 

But in every school the teacher is more than his method, 
and Mr. Minor's success was due, first of all, and far above 
all, to the man himself. " It requires two workmen, and no 
more, nor will less suffice," say a modern law author, " to 
make a great lawyer — the Almighty and the man himself." 
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In what beautiful harmony the two workmen wrought in the 
example before us ! God gave him great powers and a 
great opportunity ; with humble acknowledgment of their 
source, he used them with high purpose and to a great end. 
He grasped the full significance of his own great mission — 
to mould the hearts and minds of the men who, above all 
others, should in turn influence the lives of their fellow-men. 
He had that high conception of the lawyer's calling, without 
which, as he believed, no worthy success in the profession 
was possible ; and the spirit of that conception illumined 
all his teaching. He loved young men, and he had a pro- 
found sympathy with youth. In his dealings with his pupils 
there was a frank but dignified cordiality which won at 
once their confidence and their respect ; their relations did 
not end with the formalities of the class-room ; his study 
and his home were ever open to them, and there they were 
his welcome guests and his friends. 

In the lecture-room he was supreme. His enthusiasm 
for his subject was such as to arouse the most inattentive and 
stimulate the dullest of his hearers. His didactic and exposi- 
tory powers were unsurpassed. To a remarkable clearness 
of statement were added a wealth and aptitude of illustration 
and a vivid and luminous commentary that left nothing in 
doubt or uncertainty. Clearness of conception, wide read- 
ing of the best models, and long practice had given him an 
exquisite diction, a rich and copious vocabulary, a rare 
capacity for impressive and even eloquent utterance, and a 
mastery of modulated tone and expression that embraced 
every change of thought or shade of meaning. His lectures 
were in the conversational style, based on the pupil's an- 
swers to questions on the text of the lesson previously 
assigned for study, the questions being skilfully framed to 
test the knowledge of the pupil, and usually capable of a 
categorical answer. It is doubtful if any teacher ever re- 
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ceived from his classes closer or more respectful attention. 
Indeed, inattention, listlessness, or any minor breach of 
decorum was almost sure to bring one immediately to the 
stand to be questioned on the lesson ; while for those rare 
instances of more serious transgression the quick glance of 
indignant surprise that flashed from those clear eyes, and, 
upon occasion, the brief but keen and pointed appeal to the 
self-respect of the offender^ were amply suflScient. His 
scorn and contempt of everything mean or unmanly were 
of themselves an impressive lesson to the beholder. He 
loved truth, and right, and justice with an enthusiastic, an 
unquenchable love ; and when they were violated his right- 
eous indignation scarcely knew bounds. But to him truth, 
and right, and justice were more than the mere expressions 
of the ethics of a given time — more than the measure of 
man's dealing with man — aye, more than the bases and the 
objects and the ends of the law : they were the attributes of 
the Divine Creator and Master — their seat was the bosom 
of God ; and, in his views, to miss this conception in the pur- 
suit of them was to grasp the shadow for the substance. So 
he believed and lived, and so he taught ; and it seems to 
the writer that to leave out of view these basal facts of his 
character — his firm hold on the Christian faith and his con- 
stant effort to live by its teachings — is to fail to catch the 
informing and animating spirit of his life and work, and 
to miss the true secret of his power. This was the master- 
chord in his life, the source of that rare union of sweetness 
with dignity, of gentleness with firmness, that helped to 
make up his charjning personality — the spring of that burn- 
ing desire, manifested without ostentation or display, to 
bring into the ways of righteousness all with whom he 
came in contact. 

It is no wonder that such a character left an indelible 
impression upon the minds of his pupils. His example 
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sanctioned and verified his precepts. If he invoked for 
them, after the manner of Lord Coke, " the gladsome light 
of jurisprudence, the loveliness of temperance, the stability 
of fortitude, the solidity of justice " — all these were his 
own. If he urged them, as he so often did, after the ex- 
ample of a greater than Coke, to pure living and noble 
thinking, to reverence their conscience as their king, to 
" be not slothful in business, fervent in spirit, serving the 
Lord " — here were all these things done before their very 
eyes. He was the embodiment and best illustration of his 
own theme. 

And how many of the youth of the land have passed 
under his moulding hand ! A careful estimate fixes their 
number at something like six thousand. For fifty years, to 
regular session and summer course, they came from every 
city and town and hamlet of his native State, and from 
every State of the Union, and sat at his feet; he set his 
seal and image upon them and sent them forth into the 
world proud of their lineage; they were ''John B." men. 
They have become legislators, congressmen, senators, State 
and Federal judges, and cabinet ministers ; they have car- 
ried into every avenue of public and private life the leaven 
of his example and teaching. The belief to which one of 
his older pupils (and one well worthy to stand as the type 
of his class) has given expression in a recent number of the 
Virginia Law Register would seem to be well founded : 
" That Prof. Minor, in the fifty years of his work in the 
law school of the University, has exerted, and still indirectly 
exerts, a wider influence for good upon society ifi the United 
States than any man who has lived in this generation r 

Mr. Minor taught the common law as the historical source 
and basis of nearly all our jurisprudence. His familiarity 
with its doctrines was unequalled ; he was simply devoted 
to its ancient forms and principles. He opposed vehe- 
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mently nearly every effort to soften its rigors ; he seemed 
to lament almost as a personal loss the most antiquated 
writ or proceeding that fell under the legislative axe. So 
ardent was his admiration for the common-law procedure, 
pure and undefiled by statutory relaxations, and so stoutly 
did he refuse his assent to any proposition to introduce into 
it anything of an equitable breadth or freedom, that it is 
scarcely too much to say of him that, had he been on the 
bench, he would have rejoiced, like Baron Parke, in non- 
suiting the plaintiff in an undefended cause. He could not 
even listen with patience to the suggestion of code-practice, 
and it is undoubtedly due in great measure to his influence 
that the advocates of that system have been unable to make 
any progress of consequence in this State. Indeed, if the 
suggestion may be permitted (it is offered with unfeigned 
diffidence and with reverent affection, but with a firm convic- 
tion of its truth and justice), his dislike of everything new in 
the law — ^the pertinacity with which he clung to the ancient 
doctrines and procedure of the common law, and the stren- 
uous opposition with which he met every suggestion of 
change, amendment, or amelioration, even though they 
were demanded by the changed conditions of society and 
approved by the inevitable growth and development of the 
law (as evidenced, for example, by his unrelenting hostility 
to the statutes known as the Married Women's Acts, and to 
the act abolishing the privy examination of married women, 
and to the act making husband and wife competent as 
witnesses for or against each other) constituted a defect — 
perhaps his only defect — as a lawyer, an author, and a 
teacher. But, then, what would you have? If fifty years 
in the class-room, a full half a century of unopposed opin- 
ion, had left him entirely free from dogmatism, to what 
perfection must he have attained ! And would his wonder- 
ful success as a teacher have been possible otherwise? 
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And then, on the other hand, who shall justly estimate the 
value of his conservatism? 

Among the most striking features of Mr. Minor's char- 
acter were his tireless industry and his amazing capacity 
for work. A mere recital of his labors is wearisome. For 
a long time, as we have seen, he carried the whole burden 
of the law school. Besides the arranging and systema- 
tising of a course of instruction ever widening in scope and 
growing in illustrative matter, for which during so many 
years a daily analysis for each lecture had to be made and 
written on the board, the preparing of questions for exami- 
nation and the reading of examination papers, the careful 
and conscientious performance of a great deal of general 
work for the University, incident to his position as a mem- 
ber of the Faculty, he wrote and indexed his books with 
his own hands, read and corrected the proofs himself, and 
maintained a voluminous correspondence with lawyers and 
judges seeking his opinion on all manner of legal questions, 
which he would only give after consulting all the authorities 
within his reach, often devoting the labor of several days 
to a single opinion, and for none of which did he ever re- 
ceive a fee. And with all, he was most punctilious in the 
performance of his social duties. It must have been a 
splendid will splendidly trained that sustained such enor- 
mous tasks through so many years, without variance or 
turning, and almost without rest or recreation. In fact, to 
the close observer of his life of steady and unchanging 
purpose and unremitting toil it would seem that his motto 
might well have been that of the stars — ohne hast^ ohne rast. 

No sketch of Mr. Minor would be complete that failed to 
mention his love for the University of Virginia and his de- 
votion to all its interests. These were manifested on more 
than one occasion when almost the very existence of the 
institution seemed at stake. Thus, during the war, on the 
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occasion of Sheridan's march from the Valley, it was only 
after the most persistent personal efforts of Mr. Minor and 
his colleague, the late Dr. Maupin, that a guard of Federal 
soldiers was secured to prevent the pillage and not improb- 
able burning of the buildings ; the two professors mean- 
while leaving their families unprotected from the annoy- 
ances and depredations of the stragglers and camp-followers. 
Again, in the summer of 1865, when the University treasury 
was empty, the buildings in great dilapidation and re- 
ported throughout the country as actually and totally de- 
stroyed (having been confounded with the Virginia Military 
Institute, which had been burned by the Federal soldiery) , 
and when the gloom of those troubled times had settled 
over Faculty and Visitors alike, the latter having adjourned 
in despair, Mr. Minor and Dr. Maupin again came to the 
rescue, and alone, in their own names and on their own 
credit, borrowed from a bank in Charlottesville the money 
necessary for systematic and extensive advertising, and to 
make the needed repairs (which they superintended in per- 
son), and in other ways to prepare for the session of 
1865-66. They were rewarded for their diligence and 
self-sacrifice by a matriculation list of more than four hun- 
dred students ; and so well did they manage the affairs of 
the session that they paid back the money they had bor- 
rowed, paid all the current expenses, and handed over a 
surplus to the Board of Visitors when they met again in 
June, 1866. 

Mr. Minor was thrice married, and a widow and four 
daughters and two sons survive him. He was peculiarly 
blessed in his domestic relations, and was constantly sur- 
rounded and ministered to in his own home by the most 
deferential and devoted tenderness. There his will was 
law, but his law was love, and answering affection ran to 
anticipate its commands. He delighted to have his family 
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about him, and while ever tender and affectionate, interested 
in the simplest matters that concerned them, he was the 
firmest of men ; the weakness of parental indulgence found 
no place in his calm and reasoned life. His charity and 
hospitality were without stint or limit. It is doubtful if any 
worthy object ever appealed to him without meeting prompt 
and even generous response. His home was ever open to 
a large family connection, to his pupils, to friends innumera- 
ble ; and a sincere and cordial welcome awaited them all. 
But the merest mention of His home-life would be inade- 
quate if it omitted to notice an exercise which could not 
be easily forgotten by one who had participated in it — the 
family prayers at the close of the morning and evening 
meals. No occasion was too great, no guest too high or 
too low, to cause the omission of this simple but beautiful 
service, which must have left an impress for good on the 
hearts of many. During the last forty-two years of his life 
he was a member of the Protestant Episcopal Church, atid 
for many years was a vestryman of Christ Church in Char- 
lottesville. For a long period before the close of the war 
he was the superintendent of a Sunday-school of slaves. 

As has been said already, he loved young men ; he was 
accustomed to say that the promise and possibilities of a 
young man about to begin his career stirred his heart as 
nothing else did ; he followed the careers of his own pupils 
with the keenest interest. But his solicitude for them did 
not stop at their material welfare. After the close of the 
war he commenced a Sunday morning Bible class of stu- 
dents, which he taught until the close of his life, teaching 
during the last session in his study, being then unable to 
walk so far as the lecture-room. And it is said of him that he 
probably never lost an opportunity to press on his pupils in 
private, with gentle and engaging manner but with his own 
impressive certainty of conviction, the claims of personal 



JOHN B. MINOR. 63 

religion. Indeed, his growth in Christian grace and virtue 
seemed to be steady and uninterrupted to the end ; as the 
lengthening years grew and multiplied upon him his spiritual 
life and thought went deeper and deeper, *' like a wall that 
runs out into the sea." 

His presence was as noble and impressive as his charac- 
ter. Of commanding stature (he was full six feet in height) , 
erect, compact and well-proportioned frame, finely shaped 
and massive head with high and intellectual brow, snow- 
white hair and beard, firm and finely chiselled mouth with 
closely shaven upper lip, wide, clear grey eyes that seemed 
to sweep in everything with their glance of quick and keen 
intelligence — such are mere outlines of the portrait. If it 
were possible to fill in here the details which will be sup- 
plied by the affectionate memories of hundreds who will 
look upon it, there might be added some touch of the 
gracious and winning manner — the kindling enthusiasm — 
the withering flash of indignation and scorn at some injus- 
tice or wrong — the deep and kindly sympathies quickly 
stirred — the subtle impression of wisdom, and dignity, and 
strength — the indefinable sense of purity, and nobility, and 
truth. 

The task of loving but faithful portraiture grows more 
delicate and difficult. *' I think that it would be better that 
you should not attempt to review my books," he once said 
to a former pupil; "your affection for the author would 
probably unfit you for the office of critic." The same spirit 
of uncompromising honesty would prompt him to bid his 
biographer extenuate nothing. It is not pretended that he 
had attained to perfectness of life and character. Those 
who know his real excellence will know how such a claim, 
made for him, would have grieved and humbled him. In 
common with most men of deep and sincere and earnest 
natures, his disposition was ardent and impetuous ; but so 
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warm and sunny a sky could not be long o'ercast, and the 
quickly-passing storm left only the genial atmosphere of an 
exquisite and gracious courtesy that was felt as an added 
charm. His clear and strong convictions, his almost fierce 
intolerance of sin and wrong-doing, in fact the very depth 
and ardor of his religious nature, may have seemed at times, 
perhaps, to give to his judgments something of the hardness 
of mere human justice ; but his indignation ever spent its 
heat on the sin — a tender compassion ever went out 
to the sinner. These were all, and they were growths of 
the same rich soil from which his virtues sprung. He was 
but a man, and only one perfect man has lived on earth. 
But it is simple truth to say that he strove unceasingly to 
follow his great Exemplar; that he lived his long life of 
supreme usefulness in the holy fear of God ; and he proba- 
bly attained to as much of true nobility and moral excellence 
as is possible to human nature. The infirmities of his char- 
acter, such as they may have been, like the spots on the face 
of the sun, were swallowed up in its noonday brightness. 

His faculties were. wonderfully preserved to the very last. 
A well-spent life had brought him its richest reward — a ma- 
ture old age, a perfect ripeness without decay, and with all 
life's longings and restlessness calmed into peace that was 
perfect and satisfied. He died at his post, as he would have 
desired. He taught through the last session of the Univer- 
sity, and had begun his summer course when the summons 
came. 

The most interesting feature of the Finals at the Univer- 
sity in June last was the unveiling of a life-size marble bust 
of Mr. Minor, presented to the University library by the law 
alumni in commemoration of the fiftieth anniversary of his 
incumbency of the chair of law. The bust is mounted on 
a polished pedestal with the following inscription : 



JOHN B. MINOR. 65 

HE TAUGHT THE LAW 

AND THE REASON 

THEREOF 

189s 

It was presented by Mr. James B. Green, instructor in 
the law department, chairman of the bust committee, was 
accepted on behalf of the University by Prof. William M. 
Thornton, Chairman of the Faculty, and the orator of the 
occasion on behalf of the alumni was United States Senator 
John W. Daniel, a graduate of the law school. In the pub- 
lic hall, in the presence of a large and distinguished aud- 
ience, these gentlemen delivered eloquent and glowing 
eulogies on the life and the work of the man they sought to 
honor ; but he did not hear them. That innate modesty 
which characterized him kept him away. But afterwards, 
at an informal reception at his home, the loving multitude 
thronged about him, pressing his hands and giving to their 
enthusiastic joy tender and tearful expression that brought 
the responsive tears to his own eyes. It was a rare and 
touching scene, an appropriate though unpremeditated fare- 
well, a beautiful finishing touch to a great and noble career. 
For this was on June 12th, and on July 29th " God's finger 
touched him, and he slept." 

JAMES C. LAMB. 

Richmond^ Va.^ October 10, 1895. 
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JOHN EDMUND PENN. 

Since the last meeting of the Association in the Blue 
Mountains of Greenbrier, one of our most honored and 
beloved members has been transferred from the courts of 
this earth to that great Forum from which no unjust judg- 
ment can issue. 

Colonel John Edmund Penn died at his residence in 
Roanoke City on the 27th day of September, 1895, of 
typhoid fever. He was born at Penn's Store, in Patrick 
county, Va., on the 3d day of July, 1839. He was a great 
grandson of Colonel Abram Penn, who, after the close of 
the Revolutionary War, removed from the eastern part of 
the State to Patrick — then almost a frontier county — and 
became one of its most prominent and influential citizens. 
Since that time, the Penn family has always taken an active 
and influential part in the affairs of that county, and has 
always deserved and received the high esteem of its people. 

Having the misfortune to lose his father when very young, 
he was reared by his widowed mother, who instilled into 
his youthful mind those views of the duties of life which 
guided his course after he arrived at the age of discretion. 
His first school-days were spent at what was known in that 
section as an *' Old Field School," where learning was im- 
parted with more vigor than accuracy. As he was pre- 
pared to receive an education of a more advanced char- 
acter he went to Randolph-Macon College, from which 
he was graduated at an early age. The law profession, 
always attractive to the intellectual mind, and one offering 
in the South a flattering introduction to the fascinating 
field of politics, was adopted by him, and his subsequent 
career demonstrated the wisdom of his selection. He re- 
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ceived his degree as Bachelor of Law from the University 
of Virginia just as the shadow of the coming struggle be- 
tween the States spread over Virginia. For him there was 
no choice of ways in that great crisis. His love for his State 
and his sense of duty marked out his place in the army of 
the South, and he left the home of his widowed mother and 
turned aside from his chosen profession to respond to this 
call. 

At the head of a company which he had raised he 
marched out to battle, and at its head he remained in the 
fiercest conflicts. His military career closed with the 
bloody charge at Sharpsburg, where he lost his left leg by 
a gun-shot wound. He entered the charge at the head of 
his company in the Forty-second Virginia regiment, and 
when he fell he was in command of the regiment. For 
gallant conduct on the field of battle he was promoted to 
the rank of colonel, with the brevet rank of general. 

At the close of the war he entered into the practice of law 
in his native county, and his zeal and fideSty to his clients, 
his thorough preparation of his cases, and his unquestioned 
ability brought him steadily to the front. For eight years 
he was the Commonwealth's attorney for Patrick county, 
which office he filled to the satisfaction of all people and all 
parties. From 187 1 to 1879 ^^ represented the senatorial 
district of Patrick, Floyd and Montgomery counties in the 
Senate of Virginia ; and no one stood higher, or was more 
influential in the deliberations of that body, than he. 

He had married in 1867 Alice Grant Hoge, of Mont- 
gomery county — a most accomplished young lady — the 
daughter of Daniel H. Hoge, of that county. 

In November, 1882, he removed from Patrick county to 
the town of Salem, in the county of Roanoke ; but the 
rapid growth of the city of Roanoke, a few miles distant, 
presented a more attractive as well as a more lucrative field 
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of labor, and shortly after he removed to the latter city, 
where he remained up to the time of his death. Brief as 
as was his residence at Salem, it was sufficient for him to 
receive full recognition of his talent and ability as a lawyer, 
and when he left there he had no superior in the bar of the 
circuit in which he practiced. Nor was his advancement 
any the less rapid in the city of Roanoke, where he was a 
recognized leader among the ablest lawyers of that bar. 

With the exception of his military career, which was brief 
but brilliant, his life was pre-eminently one of steady devel- 
opment and regular progress. Neither at his studies when a 
boy nor in his profession as a man did he spring to the front by 
any brilliant display or sudden turn of the wheel of fortune, 
but with a modesty, ever the attribute of a gentle spirit, and 
dignity born of conscious strength, he quietly took his place 
among his cotemporaries and advanced steadily forward 
and upward. 

As a legislator he was wise and conservative, watchful of 
the interests of his constituents and at the same time regard- 
ful of the interests of the people of the entire State ; and 
he never allowed sectional feeling or local prejudice to 
swerve him from the direct course. 

As a soldier he was fearless, knowing no danger in the 
path of duty. As a commander he was firm, but kind and 
sympathetic — recognizing that the laws of war must be 
obeyed, but that the laws of humanity are also to be ob- 
served. He was conscious that he owed a duty as well to 
his subordinates as to his superiors. His soldiers loved him 
for his gentleness, trusted him for his calmness, and admired 
him for his courage ; and he could not lead where they would 
not follow. 

His reputation as a lawyer was known all over Virginia, 
and he had few, if any, superiors at its bar. Of an analytical 
mind, he had an unusual capjicity for grasping readily the 
real issues in a cause and presenting them with clearness and 
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force. A close student, he never went into his cases unpre- 
pared, and he never closed them until they were fully and 
ably developed. His pleadings were prepared with the 
greatest care ; the true merits of his cases were brought out 
in bold relief, and his positions were always taken with pru- 
dence, supported by an array of authorities which could but 
be the fruits of great labor, and defended with signal ability. 
In the management of his cases he exhibited a wonderful 
judgment and adroitness, keenly appreciating and gener- 
ously guarding the weak points of his side, and watching 
warily and attacking vigorously those of his adversary. 

It was as a debater, however, that he was greatest. A 
thorough judge of human nature, no one knew better than 
he how to place his client in sympathy with the court or 
jury, or to impress them with the justice of his case. His 
line of argument was developed logically, but with marvel- 
lous adroitness ; and his adversary often felt the ground 
giving way under him without being able to appreciate how 
the work was done. Before the Supreme Court his arguments 
were presented with great learning and power, and he was 
always listened to, not only with interest but with deference. 
In every fight he was always fearless, and always fair, never 
taking an unjust advantage, and never yielding one. He 
never offered and never took an affront ; and no adversary 
ever met him that did not respect and fear him. His 
standard of the true lawyer was fidelity to his client, can- 
dor to the court, and fairness and fearlessness to his adver- 
sary ; and he measured up to this high standard. 

From his early manhood he evinced a public spirit, which 
endeared him to every people with whom he lived. He 
was ever ready to make a private sacrifice for a public 
good, and, as his counsel was always wise and conservative, 
there was rarely any question of public importance in the 
communities in which he lived that his advice was not 
sought and respected. 
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High as were his elements of character as a soldier, 
legislator, a lawyer and citizen, it was as a Christian gen- 
tleman he was most attractive. In his bearing there was a 
gentle dignity which attracted all with whom he came in 
contact. His conduct to those present was always peerless ; 
to those absent, always charitable. No greater tribute can 
be paid to him than to say that his wife and children 
idolized him. A deVoted member of the Green Memorial 
Methodist Church, he was a bright example and wise guide 
to those who were seeking to follow in the footsteps of the 
Great Leader. 

The day of his burial in Roanoke was one of public 
mourning, and the great concourse of people who followed 
his remains to their last home attested that he was known 
and beloved by all classes of people. Meetings were held 
by members of the Roanoke and Salem Bar, by the Con- 
fedei'ate veterans, by the members of the church, and by 
the people of the city, in which resolutions were adopted 
expressing the profoundest respect for his memory, and a 
sense of the great loss felt at his death. 

Probably what, more than anything else, evidenced his 
true character was that, at the meeting of the Bar, the 
older lawyers spoke most of his great abilities, while the 
younger dwelt more upon his kindness to them, and of his 
assistance and encouragement, which he was ever ready to 
extend to the young and inexperienced in their early efforts. 

He had a premonition before his last illness that he was 
nearing the end of his journey. During the year 1895, as 
one by one his old comrades in arms passed away, he was 
heard to say that that year seemed to be a fatal one for the 
Confederates to cross over the river. When his last illness 
came, he knew what it portended, and he said to those 
around him that he would answer his next roll-call to the 
Master. He went away as peacefully as the ending of a 
calm summer day — as gently as the passing of a sigh. 
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WILLIAM DALTON WARREN. 

William Dalton Warren was born near Yorkville, South 
Carolina, on the 19th of February, 1839. His ancestors 
were of gentle blood, and his station was with the best 
people of his native State. 

He was educated at the South Carolina College, in Co- 
lumbia, but before completing his course there the Civil 
War began, and he joined the Confederate army immediately 
after the first gun was fired at Sumter. He remained in 
active service until disabled by a wound, when he was 
honorably discharged on the recommendation of a surgeon. 

Although an invalid and a great sufferer, he felt that such 
aid as he could render was needed by his country, and, in 
spite of the remonstrances of physicians and friends, he 
entered the Commissary Department of the Confederacy, 
where he served until the end of the war. He then be- 
came a rice-planter, and lived on his plantation until 1882, 
when he removed to Colorado, where he engaged first in 
mining and then in agricultural pursuits. 

In the year 1891 he settled in Charlottesville, Va., where 
he resided until his death on the nth of January, 1896. 

Mr. Warren had studied law in his early life, but did not 
engage in practice. Soon after coming to Charlottesville 
in 1891 he entered the Summer Law School of Professor 
Minor at the University of Virginia, and, some time after 
completing the course as taught there, he was admitted to 
the Bar. 

Mr. Warren was a gentleman of fine presence and culti- 
vated mind. He was refined in thought and manner, an 
attractive figure in any company, and a prominent factor 
in the circle to which he belonged. 

He was an earnest member of the Episcopal Church, and 
died in its communion, with an unfaltering faith in the " for- 
giveness of sins, the resurrection of the body, and the life 
everlasting." 



72 MEMORIALS OF DECEASED MEMBERS. 

TAYLOR BERRY. 

Honorable Taylor Berry, late judge of the Fifth Judicial 
Circuit of Virginia, has been taken from our midst since 
the last meeting of this Association. 

Judge Berry for many years past was a conspicuous figure 
in Virginia as a citizen, in the political arena, in the legisla- 
tive halls of his State, and on the bench. In every sphere 
of life his guiding star was duty. Duty was the pillar of 
cloud by day and the pillar of fire by night that led him up 
to the prominence he deservedly enjoyed. His high Chris- 
tian character, his decided ability, his honesty of purpose, 
and his warm and genial nature attracted all with whom 
he came in contact. 

Resolved by this Association^ That in the death of Hon. 
Taylor Berry we have lost a warm friend, the State an able 
and upright judge. This noble Virginian is no more, and 
we will cherish and emulate his many virtues. 

J. N. STUBBS. 
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Nelms, W. J Newport News. 

Nelson, Frank Lynchburg. 

Newman, E. D Woodstock. 

Newton, Willoughby, Jr Richmond. 

Nichols, Edward Leesburg. 

Norton, J. K. M Alexandria. 

0*Flaherty, D. C Front Royal. 

Old, William W Norfolk. 

Page, John Beaver Dam. 

Page, Legh R., Jr Richmond. 

Page, R. M Abingdon. 

Page, Rosewell Richmond. 

Page, Thomas N Richmond. 

Parker, J. C Franklin. 

Parrish, R. L Covington. 

Patrick, William Staunton. 

Patterson, A. W Richmond. 

Patteson, Camm Repton. 

Patteson, S. S. P Richmond. 

Payne, Archer L Roanoke. 

Payne, William H Warrenton. 

Peachy, AC Williamsburg. 

Pearson, John H Orange. 

PsGRAM, Richard G Richmond. 

Pendleton, E. M Lexington. 

Perkins, Everett Roanoke. 

Perkins, George Charlottesville. 

Peters, H. G Bristol. 

Pettit, William B Palmyra. 

Pickrell, John Richmond. 

Pierce, W. M Christiansburg. 

PiLCHER, Edwin Mason Richmond. 

Pleasants, James Richmond. 

Poage, W. S Wytheville. 
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Pollard, H. R Richmond.* 

PoRTLOCK, William N Norfolk. 

Potts, Allbn Richmond. 

Powell, J. J. A Wytheville. 

Preston, William C Richmond. 

Prince, J. B Courtland. 

Quarles, J. M Staunton. 

Randolph, THomas J Norfolk. 

Ranson, John Baldwin Staunton. 

Ranson, Thomas D Staunton. 

Regbster, Samuel Richmond. 

Richardson, D. C Richmond. 

Rixey, John F Culpeper. 

Robertson, Alexander F Staunton. 

Robertson, Edward W. • • ■ Roanoke. 

Robertson, William Gordon Roanoke. 

Robertson, William J Charlottesville. 

Ross, W. A Norfolk. 

RouTH, H. A Lebanon. 

RuTHERFOORD, JoHN Richmond. 

Sale, W. W Norfolk. 

Sams, Conway Whittle Norfolk. 

Sands, Conway R • • Richmond. 

Saunders, E. W Rocky Mount. 

Scott, Charles Landon Amherst. 

Scott, R. Carter Richmond. 

Scott, R. Taylor Warrenton. 

Sears, J. Boyd Mathews. 

Sbgar, Arthur S Hampton. 

Seldnbr, a. B Norfolk. 

Shackelford, George S Orange. 

Sharp, Charles Norfolk. 

Shelton, Thomas W Norfolk. 

Shields, W. T Lexington. 

Shultice, Robert W Norfolk. 

Simmons, William B Fincastle. 

Sims, F. W Louisa. 
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SiPE, George E Harrisonburg. 

Skelton, W. O Richmond. 

Smith, Lloyd T Heatheville. 

Smith, Roy B Roanoke. 

Smith, Willis B Richmond. 

SouTHALL, R. G Amelia. 

Southall, S. V Charlottesville. 

Staples, A. P Roanoke. 

Staples, Waller R Richmond. 

Starke, L. D Norfolk. 

Stephenson, John W Warm Springs. 

Stephenson, W. Roy Winchester. 

Stern, Jo. Lane Richmond. 

Stickley, E. E Woodstock. 

Stringfellow, Charles S Richmond. 

Stubbs, J.N Gloucester. 

Swanson, Claude A Chatham. 

Sydnor, Walter Richmond. 

Tabb, Thomas Hampton. 

Taliferro, William B Gloucester. 

Taylor, Eugene B Alexandria. 

Taylor, Henry, Jr Richmond. 

Taylor, W. H Norfolk. 

Tebbs, R. H Leesburg. 

Tennant, W. Brydon Richmond. 

Thom, Alfred P Norfolk. 

Thomas, R. S Smithfield. 

Thomason, E. B Richmond. 

Tilton, John G Norfolk. 

Tomlin, R. W .Norfolk. 

TowNES, W. A Richmond. 

Tucker, H. St. George Staunton. 

Tucker, John Randolph Lexington. 

Tunstall, Richard B Norfolk. 

Turnbull, N. S Lawrenceville. 

Turnbull, R Lawrenceville. 

Turner, C. W. S Harrisonburg. 
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Turner, Edward S Warrenton. 

Turner, Smith S Front Royal. 

Tyler, D. Gardiner Sturgeon Point. 

Vicars, O. M Wise. 

Waddill, Edmund, Jr Richmond. 

Walke, Richard Norfolk. 

Walker, James A , . . . Wytheville. 

Wallis, William Gate City. 

Warner, Alexander E Portsmouth. 

Washington, R J Oak Grove. 

Watkins, R. W Houstqn. 

Watts, J. Allen Roanoke. 

Watts, Legh R Portsmouth. 

Watson, Harry L Richmond. 

Wellford, B. Randolph Richmond. 

Wendenburg, L. O Richmond. 

West, J. F Waverley. 

White, CM Warrenton. 

White, Hugh A Buena Vista. 

White, John M Charlottesville. 

White, William H Norfolk. 

Whitehurst, William J Princess Anne. 

Wickham, T. Ashby Richmond 

Wickham, William F Richmond 

Willakd, Joseph E Fairfax. 

Wilcox, Thomas H Norfolk. 

Williams, Charles U Richmond. 

Williams, Edmund Randolph Richmond. 

Williams, John G Orange. 

Williams, John J Winchester. 

Williams, Martin Bland. 

Williams, Samuel G Roanoke. 

Williams, Thomas N Clarksville. 

Williams, William Leigh Norfolk. 

Williamson, David A Clifton Forge. 

Wilson, William V., Jr Lynchburg. 

WiNBORNE, R. W Buena Vista. 
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Winston, Frank V Louisa. 

Wise, Barton H Richmond. 

Wise, George D Richmond. 

Wood, R. H Charlottesville. 

Woods, Micajah Charlottesville, 

Woods, Samuel B Charlottesville. 

Woodward, W. W Saluda. 

Wunder, M. B Woodstock. 

Yancey, Robert D Lynchburg. 

Yarrell, L. D Emporia. 

YoNGE, James E ; Roanoke. 

Total members — ^Active 439 

Honorary 33 

472 



ROLL OF MEMBERS; 



1896. 



LIST BY LOCALITIES. 



ACTIVE. 



_i_ 






ACCOMACK. 

Blackstonb, J. W. G Accomack C. H, 

Fletcher, James H. Jr 

GuNTER, Benjamin T., Jr 

Kendall, Gilmore S EastvilU, 

ALBEMARLE. 

Dabney, W. D University of Vd. 

Lile, William M " 

Martin, Thomas S Scottsville. 

Minor, Raleigh C Uttiversify of Va. 

Moon, F. C Scottsville, 

ALLEGHANY. 

Anderson, George K Clifton Forge, 

Delaney, John T Covington, 

James, Robert G Clifton Forge, 

Parrish, R. L Covington, 

Williamson, David A Clifton Forge. 

AMELIA. 

Farrar, S. L Amelia C H, 

Hundley, George J " 

SOUTHALL, R. G. . .' " 
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AMHERST. 
Scott, Charles Landon Amherst C H. 

APPOMATTOX. 
Flood, H. D Appomattox C H. 

BATH. 

McAllister, J. T Warm Springs. 

McAllister, W. M 

Stephenson, John VV 






BEDFORD. 

Burks, Edward C Bedford City. 

Burks, MP 

Campbell, J. Lawrence 

Claytor, Graham 

Eubank, William 

GooDE, John 

GooDE, John B 

Griffin, Samuel 

BLAND. 

* • - 

Williams, Martin Bland C. H. 

BOTETOURT. 

Brugh, E. J Fincastie. 

Haden, Benjamin 

Simmons, William B 



i( 



(i 



BRUNSWICK. 

TuRNBULL, N. S Lawrenceville. 

TuRNBULL, Robert 



(( 



BUCKINGHAM. 
Patteson, Camm Repton. 

CHARLES CITY. 
Tyler, D. Gardiner Sturgeon Point, 
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CHESTERFIELD. 

Clopton, William I Manchester, 

CoGBiLL, Philip V Chesterfield C, H. 

CLARKE. 
McCoRMicK, Marshall Berryville, 

CULPEPER. 

Gray, George D CtUpeper C, H, 

Jeffries, J. L 

RixEY, John F 



(t 



(( 



ELIZABETH CITY. 

CuMMiNG, S. Gordon : Hampton, 

Montague, E. E ** 

Segar, Arthur S ** 

Tabb, Thomas 



»( 



FAIRFAX. 

Moore, R. Walton Fair/ax C H, 

Willard, Joseph E 



(( 



FAUQUIER. 

Brooke, James V Wdrrenton. 

Gaines, Grenville 

Green, Charles T 

HuNTON, Eppa 

HuNTON, Eppa, Jr 

Jeffries, James Payne 

McIntyre, R. a 

Payne, William H 

Scott, R. Taylor 

Turner, E. S 

White, CM 

FLUVANNA. 
Pettit, William B Palmyra. 
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FRANKLIN. 

DiLLARD, p. H Rocky Mount 

Saunders, E. W «* 

GOOCHLAND. 

James, Richard D Three Square, 

• 

GLOUCESTER. 

Gary, C. E Gloucester C H, 

Stubbs, J. N *' 

Taliaferro, William B " 

GRAYSON. 
Jackson, Robert C Independence, 

GREENVILLE. 
Yarrell, L. D Emporia, 

HALIFAX 

BouLDiN, Wood, Jr Houston, 

Watkins, R. W 



HANOVER. 

Carter, Hill Ashland. 

Cardwell, C P Hanover C. H 

Cardwell, W. D 

Haw, George P 

Page, John 






HENRY. 
Gravely, W. H Martinsville, 

ISLE OF WIGHT. 

BOYKIN, R. E Smithfield, 

Folk, W. L 

Holland, W. S Windsor. 

Thomas, R. S Smithfield, 
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JAMES CITY. 

Henley, R. L IVUliamshirg. 

Peachy, A. C 

KING AND QUEEN. 

Dew, John G New Town, 

Fleet, J. W Biscoe, 

Jones, Claggett B Bruington. 

KING WILLIAM. 

DiGGS, Isaac West Point. 

Eewards, T. H 



<t 



LANCASTER. 

Hathaway, Howard White Stone^ 

Ewell, John C Millenbenck. 

LOUDOUN. 

Chancellor, S. Carroll Leesburg, 

Janney, Charles P 

McCabb, J. B 

Nichols, Edward 

Tebbs, R. H 



(i 



LOUISA. 

Bibb, W. E Louisa C. H. 

Sims, F. W 

Winston, Frank V 






MADISON. 
Hay, James Madison C H. 

MATHEWS. 

Donovan, John B Mathews C, H. 

Sears, J. Boyd ** 

MECKLENBURG. 

Finch, George B Boydton. 

Homes, W. E 

Williams, Thomas N CtarksviHe. 



98 VIRGINIA STATE BAR ASSOCIATION. 

MIDDLESEX. 
Woodward, W. W Saluda. 

MONTGOMERY. 

Johnson, John R ChrisHansburg, 

Pierce, W. M 

Staples, Waller R ** 

NANSEMOND. 

Holland, E. E Suffolk, 

KiLBY, Wilbur J " 

NELSON. 
Caskie, G. E Lavingston, 

NORTHUMBERLAND. 
Smith, Lloyd T Heathsville. 

NOTTOWAY. 
Mann, William Hodges Nottoway C H. 

ORANGE. 

Barbour, Philip P Orange C //. 

Morton, James W 

Pearson, John H 

Shac kelford, George S 

Williams, John G 

PITTSYLVANIA. 
SwANsON, Claude A Chatham. 

POWHATAN. 

^iLLER, Thomas M Powhatan C. H. 

PRINCESS ANNE. 

Keeling, J. M Princess Anne C. H. 

Whitehurst, William J ** 

PRINCE EDWARD. 
Fitzgerald, J. P Farmville. 



It 

<( 
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PULASKI. 

Hull, David Denton, Jr Ihdaski Cify. 

Moore, Jere E 



(( 



RICHMOND COUNTY. 
Jones, William A Warsaw. 

ROANOKE COUNTY. 
Logan, Robert H Salem, 

ROCKBRIDGE. 

Anderson, William A Lexington, 

Glasgow, Frank T 

Graves, Charles A 

Hopkins, W. S 

Letcher, Greenlee D 

Letcher, S. H 

Moore, David E 

Pendleton, E. M 

Shields, W. T 

Tucker, John Randolph 

White, Hugh A Buena Vista, 

WiNBORNE, R. W 



(( 



ROCKINGHAM. 

CoMPTON, W. B Harrisonburg, 

Grattan, George G 

Harris, John T., Jr 

Liggett, Winfield 

SiPE, George E 

Turner, C. W. S 

RUSSELL. 

Burns, William E Lebanon, 

RouTH, H. A 



(( 



SCOTT. 
Hagan, Patrick Oinch, 
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SHENANDOAH. 

Newman, E. D Woodstock. 

Stickley, E. E 

wunder, m. b 






SMYTH. 
Buchanan, B. F Marion. 

SOUTHAMPTON. 

Parker, J. C Franklin. 

Prince, J. B '. . . Courtland. 

SPOTSYLVANIA. 
Little, William A., Jr Fredericksburg, 

SURRY. 
Clarke, William B Surry C. H, 

SUSSEX. 
West, J. F Waverley. 

TAZEWELL. 

Browning, James S Tazewell C. H, 

Chapman, J. W 

Gillespie, A. P 

Graham, Samuel C 

Henry, R. R 

May, S. D 

WARREN. 

Downing, H. H Front Royal, 

Jackson, E H ** 

O'Flaherty, D. C ** 

Turner, Smith S " 

WARWICK. , 

Barham, T. J Newport News, 

BiCKFORD, R. G ** 

Moss, W. T 

Nelms, W. J 






a 



<( 



ROLL OF MEMBERS BY LOCALITIES. 



101 



WASHINGTON. 

FuLKERsoN, Samuel Vance BristoL 

HuTTON. F. B Abingdon, 

Page, R. M ** 

Peters, H. G Bristol. 

WESTMORELAND. 
Washington, R.J Oak Grove. 

WISE. 

Fulton, E. M mse C H. 

Irvine, R. T Big Stone Gap. 

Kelly, Joseph L 

Matthews, William S 

Maury, L. Turner 

McDowell, H. C, Jr 

Wallis, William Gate City. 

Vicars, O. M Wise C H. 



(( 



(( 



(( 



(( 



WYTHE. 



Blair, F. S 

Blair, John C 

Blair, Robert William 

BoLLiNG, William H . . . 

Campbell, A. A 

Fulton, John H 

POAGE, W. S 

Powell, J. J. A 

Walker, James A 



WythevUle. 



ALEXANDRIA. 

Armstrong, A. W Alexandria. 

Barley, Louis C 

BooTHE, Gardner L 

Brent, Samuel G 

Caton, James R . . .' 

CocKRELL, Thomas L 

Marbury, Leonard 
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MusHBACH, Gborgb A Alexandria. 

Norton, J. K. M 

Taylor, Eugenb B " 

CHARLOTTESVILLE. 

Duke, R. T. W Charlottesville. 

Duke, R. T. W., Jr 

Duke, W. R 

FiSHBURNE, John W 

Hanckbl, Louis T 

McCuB, J. Samuel 

Moon, John B 

Morris, George W 

Perkins, George 

Robertson, William J 

southall, s. v 

White, John M 

Wood, R. H 

Woods, Micajah 

Woods, Samuel B 



(( 
{( 
{< 
i( 

(( 

C( 

(< 
{( 
(( 
(( 
(( 
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DANVILLE. 

Berkeley, Landon C, Jr Danville. 

Harrison, James P 

Miller, Henry R 

Montague, A. J 

LYNCHBURG. 

Adams, R. H. T., Jr Lynchburg. 

Blackford, Charles M " 

Blackford. R. Colston ** 

Christian, Thomas D 

Coleman, J. T 

Daniel, John W 

Edmunds, James E 

Featherston, H. C 

Halsey, Don P 

Harrison, Randolph 



(( 

(( 
It 
(( 
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HoRSLEY, John D Lynchburg:. 

Howard, D. H 

Kean, R. G. H 

KiRKPATRicK, Thomas J 

Lewis, John H. 

Long, A. R 

Manson, Nathaniel C, Jr 

Minor, H. A., Jr 

MuRRELL, William M 

Nelson, Frank 

Wilson, William V., Jr 

Yancey, Robert D 



(( 
({ 
<( 

n. 
<c 
(( 
(( 

(I 



MANCHESTER. 

Ingram, John H Manchester. 

Wells, E. H 

NORFOLK. 

Allyn, J. T Norfolk. 

Baird, Edward R., Jr 

Baker, Richard H 

Burroughs, John J 

Cole, J. Edward 

Doyle, R. D 

Garnett, Theodore S *• 

GooDE, James U 

Groner, Duneant 

Heath, James E 

Heath, James E., Jr 

Hubard, J. L 

Hughes, Floyd 

Hughes, Robert M " 

Jenkins, John B 

LOYALL, W. H. T 

McIntosh, George 

Old, William W 

Portlock, William N 

Randolph, Thomas J ' 






<( 



<( 
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(( 
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Ross, W. A Norfolk, 

Sale, W. W 

Sams, Conway Whittle 

Seldnbr, a. B 

Shelton. Thomas W 

Shultice, Robert W 

Starke, L. D 

Taylor, W. H 

Thom, Alfred P 

Tilton, John G 

Tomlin, R. W 

Tunstall, Richard B 

Walke, Richard 

White, William H 

Wilcox, Thomas H 

Williams, William Leigh 



(( 
(( 
i( 
i( 

c» 
(( 

n 

(( 
<c 

i( 
l( 
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PETERSBURG. 

Bernard, George S Petersburg. 

Davis, Charles Hall 

Davis, Richard B 

Hamilton, Alexander 

Lassiter, Charles T 

Lassiter, Francis Rives 

Mann, Bernard. 

Mann, John 

Mason, George 

McIlwaine, William B 

McKenney, William R 

McRae, W. P 

PORTSMOUTH. 

Coleman, C. W Portsmouth, 

Crocker, James F 

Fentress, W. A 

Hatton. G 

Marshall, Richard C 

Murdaugh, C. W 



(( 

C( 

i( 
<( 
(( 
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Warner, Alexander E Portsmouth. 

Watts, Legh R ** 

RICHMOND. 

AiNSLiE, George Richmond. 

Anderson, Archer, Jr 

Anderson, James Lewis 

Anderson, Samuel A 

Antrim, Hugh 

Aylett, Lewis D 

Barret, Benjamin T 

Barton, D. Jenifer 

boulware, a. l 

Brown, Wallace F 

Bryan, Joseph 

Bryant, Julian 

Cabell, James Alston 

Carter, Thomas N 

Caskie, James 

Catlett, R. H., Jr 

Chalmers. A. Emmet 

Christian, Frank W 

Christian, George L 

Cocke, Preston 

Coke, John A 

Cox, Edwin P 

Crump, Bev. T 

Cutchins, Sol 

Daniel, James R. V 

Davidson, Frederick L 

DeSaussure, William P 

DoswELL, Stonewall J 

DuNLOP, John 

Ellett, Tazewell 

Gordon, James W 

Gordon, Thomas C 

Gregory, Roger 
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Grinnan, Daniel Richmond. 

GuiGON, A. B ** 

Guy, Jackson 

Henry, William Wirt 

hobson, j. r. a 

holladay, a. l 

Howard, John 

Howard, Overton 

Hunter, John, Jr. 

Jackson, G. Carlton 

James, B. O 

Lawless, Joseph T 

Leake, J. Jordan 

Leake, W. J 

Lewis, L. L 

Lyons, James 

Martin, M. M 

Massie, Eugene C 

Meredith. Charles V 

Meredith, Wyndham R 

Minor, John B., Jr 

Mitchell, Kirkwood 

Moncure, William A 

Montague, Hill "^ 

MuNFORD, Beverly B 

Newton; Willoughby, Jr 

Page, Legh R., Jr 

Page, Rosewell 

Page, Thomas N 

Patterson, A. W 

Patteson, S. S. P 

Pegram, Richard G 

PiCKRELL, John 

PiLCHER, Edwin Mason 

Pleasants, James 

Pollard, H. R 

Potts, Allen 
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Preston, William C Richmond, 

Regester, Samuel 

Richardson, D. C 

rutherfoord, john ^ 

Sands, Conwav R 

Scott, R. Carter 

Skelton, W. O 

Smith, Willis B 

Stern, Jo. Lane 

Stringpbllow, Charles S '* 

Sydnor, Walter 

Taylor, Henry, Jr 

Tennant, W. Brydon 

Thomason, E. B 

TOWNES, W. A " 

Waddill, Edmund, Jr 

Watson, Harry L 

Wellford, B. Randolph 

Wendenburg, L. O 

WiCKHAM, William F 

WiCKHAM, T, ASHBY 

Williams, Charles U 

Williams, Edmund Randolph 

Wise, Barton H 

Wise, George D 



It 

It 
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44 
44 
44. 
44 
44 
44 
44 
44 
44 



ROANOKE. 

Berkeley. W. W Roanoke. 

Cocke, Lucien H 

Cosby, J. W 

Glasgow, William A., Jr 

GoocH, W. S 

Good, D. Saylor 

Hardaway, W. O 

Hicks, R. Randolph 

Jones, Sturges E 



44 
44 
44 
44 
44 
44 
44 
4» 
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King, A. E Roanoke, 

Miller, Thomas W 

Payne, Archer L 

Perkins, Everett 

Robertson, Edward W 

Robertson, William Gordon 

Smith, Roy B 

Staples, A. P 

Watts, J. Allen 

Williams, Samuel G 

YoNGE, James E 






STAUNTON. 

Alexander, J. A Staunton. 

Braxton, A. C 

Braxton, Carter 

Braxton, Hugh C 

BUMGARDNER, JaMES, Jf 

Chalkley, Lyman 

Cochran, George M., Jr 

Echols, Edward 

Elder, Thomas C 

Glasgow, Joseph A 

Gordon, A. C 

Hanger, Marshall 

Patrick, William 

quarles, j. m 

Ranson, Thomas D 

Ranson, John Baldwin 

Robertson, Alexander F 

Tucker, H. St. George 

White, Meade F. 

WINCHESTER. 

Barton, Robert T Winchester, 

Byrd, Richard E " 



(< 

(( 
(< 
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Conrad, Holmbs Winchester, 

Stephenson, W. Roy 

Williams, John J 






Total 439 



ROLL OF MEMBERS. 



HONORARY. 



Keith, James Richmond. 

(President Supreme Court of Appeals.) 

RiELv, John W Richmond. 

(Judge Supreme Court of Appeals.) 

Buchanan, John A Abingdon. 

(Judge Supreme Court of Appeals.) 

Cardwbll, R. H. , Hanover. 

(Judge Supreme Court of Appeals.) 

Harrison, George M Staunton. 

Gttdge Supreme Court of Appeals.) 

Hughes, Robert W Norfolk. 

(Judge United States District Court, Eastern District.) 

Paul, John Harrisonburg. 

Qudge United States District Court, Western District.) 

Prentiss, R. R Suffolk. 

Oudge First Circuit.) 

Hancock, B. A Manchester. 

Gndse Second Circuit.) 

Coleman, Samuel F Oak Forest. 

Qudge Third Circuit.) 

Whittle, S. G Martinsville. 

(Judge Fourth Circuit.) 

Grimsley, D. a Culpeper. 

(Judge Sixth Circuit.) 

Wellford, B. R., Jr Richmond. 

(Judge Seventh Circuit.) 

Gunter, B. T Accomack, 

Uudge Eighth Circuit.) 

Wright, T. R. B Tappahannock. 

Uudge Ninth Circuit.) 

Barton, W. S Fredericksburg. 

(Judge Tenth Circuit.) 

NicoL, C. E Brentsville. 

(Judge Eleventh Circuit.) 
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or purchase a suitable building or rooms, library, and furni- 
ture for the use of the corporation ; to borrow money for 
such purpose and issue bonds therefor, and to secure the 
same by mortgage or deed of trust, and generally to acquire 
by purchase, gift, devise, bequest, or otherwise, and to hold, 
transfer, and convey any and all such real or personal prop- 
erty as it may have and as may be necessary to carry out 
the purposes of this corporation ; provided, it shall not hold 
real estate exceeding in value the sum of one hundred thou- 
sand dollars. 

3. The said corporation shall have power to make and 
adopt a constitution and by-laws not inconsistent with the 
laws of this Commonwealth, rules and regulations for the 
admission, government, suspension and expulsion of its 
members, for the collection of fees and dues, the number 
and election of its officers, and to define their duties, and 
for the safe-keeping of its property and the management of 
its affairs, and to alter, modify and change such constitution, 
by-laws, rules and regulations from time to time. 

4. All interest of any member of said corporation in its 
property shall terminate and vest in the corporation upon 
his ceasing to be a member thereof by death, resignation, 
expulsion, or otherwise. 

5. The several officers of the said association at the time 
of the passage of this act shall continue to hold their respec- 
tive offices, with powers, duties, and emoluments provided 
by the constitution and by-laws of said association, until 
their successors shall be elected and installed, and in case 
of any vacancy in any of said offices such vacancies shall 
be filled in the manner prescribed by the constitution and 
by-laws already adopted by said association, or as the same 
may, in conformity therewith, be altered and amended by 
.this corporation, and the present constitution and by-laws of 
said association shall be the constitution and by-laws of said 
x:orporation until the same shall be altered or amended by 
said corporation. All property, rights, and interests of said 
association now held by any or either of the officers thereof 
or any person or persons for its use and benefit, shall, by 
virtue of this act, vest in and become the property of the 
corporation hereby created, subject to the payment of the 
debts of the said association. 

6. This act shall be in force from its passage. 



CDNSTITUTIDN AND BY-LAWS. 



PREAMBLE. 



The undersigned, members of the bar of the State of Vir- 
ginia, in convention assembled at Virginia Beach, in the 
said State, on the 6th day of July, 1888, do hereby consti- 
tute and declare ourselves an association under the name 
and for the purposes hereinafter set forth, and do make 
and adopt the following constitution and by-laws for the 
organization and government of the said association. 



CONSTITUTION. 
ARTICLE I. 



NAME. 

This Association shall be called " The Virginia State 
Bar Association." 

ARTICLE II. 

objects. 

This Association is formed to cultivate and advance the 
science of jurisprudence ; to promote reform in the law and 
in judicial procedure ; to facilitate the administration of jus- 
tice in this State ; and to uphold and elevate the standard 
of honor, integrity, and courtesy in the legal profession. 

ARTICLE III. 

MEMBERS. 

. I. Active Members. — Those members of the bar who at- 
tend the convention at which this association is formed, 
and who shall then and there subscribe to this constitution 
and pay the admission fee, are hereby declared to be mem- 
bers of this association. 
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Any member of the bar in good standing, residing and 
practicing in the State of Virginia, who shall have been at 
the bar of this State at least one year, and any teacher in a 
regularly organized law school, may become a member by 
vote of the Committee on Admissions, as may be provided 
in the by-laws, and upon subscribing to this constitution, 
or otherwise signifying in writing his acceptance of mem- 
bership and paying the admission fee. 

2. Honorary Members, — All judges of the courts of this 
State who are not eligible to membership under the pre- 
ceding clause of this article, and the judges of the Federal 
courts who are citizens of Virginia, are hereby declared to 
be honorary members of the association, and shall continue 
such during their terms of office and no longer. 

Honorary members shall not be eligible to any office in 
this association, but shall be entitled, without the payment 
of fees, to all of its privileges and to participate in its pro- 
ceedings, except such as may be had in connection with 
complaints against individuals which may be made in mat- 
ters affecting the interest of the legal profession, the prac- 
tice of the law, and the administration of justice. 

ARTICLE IV. 

OFFICERS. 

The officers of this association shall be a president, five 
vice-presidents — one to be selected from each of the follow- 
ing five grand divisions of the State — viz. : The Southwest, 
the Southside, Tidewater, Piedmont, and the Valley — and a 
secretary and treasurer, whose duties shall be such as may 
be prescribed in the by-laws. They shall be elected at the 
annual meetings hereinafter provided for, except those first 
elected under this constitution. 

They shall hold office from the adjournment of the meet- 
ing at which they are elected until the adjournment of the 
next succeeding annual meeting, except those first elected 
under this constitution, whose terms shall commence upon 
their election and expire at the adjournment of the first 
annual meeting. The president and the vice-presidents 
shall be ineligible for re-election until one year after the 
expiration of their terms of office. 
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The offices of secretary and treasurer shall be filled by- 
one person, who shall receive as compensation for his ser- 
vices the sum of three hundred dollars per annum, payable 
quarterly. 

All elections shall be by ballot. , 

ARTICLE V. 

STANDING COMMITTEES. 

There shall be the following standing committees of this 
association, to be chosen as hereinafter provided, whose du- 
ties shall be such as may be prescribed in the by-laws : 

1. Executive Committee^ to consist of six members. 

2. Committee on Admissions^ to consist of eighteen mem- 
bers, one to be selected from each of the judicial circuits of 
the State. 

3. Committee on Legislation and Law Reform^ to consist 
of eighteen members, one to be selected from each of the 
judicial circuits of the State. 

4. Judiciary Committee^ to consist of eighteen members, 
one to be selected from each of the judicial circuits of the 
State. 

5. Committee on Legal Education and Admission to the 
Bar^ to consist of five members. 

6. Committee on Library and Legal Literature^ to con- 
sist of five members. 

7. Committee on Grievances^ to consist of eighteen mem- 
bers, one to be selected from each of the judicial circuits of 
the State. 

The members of the Executive Committee shall hold 
oflice as may be prescribed in the by-laws, and no member 
thereof shall be eligible for re-election until one year after 
the expiration of his term of office. 

The members of all other standing committees shall hold 
office from the time of their appointment until the adjourn- 
ment of the next succeeding annual meeting and until their 
successors are appointed. 

Such other standing committees as shall be deemed neces- 
sary may be provided for in the by-laws. 
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ARTICLE VI. 

ELECTION AND APPOINTMENT OF STANDING COMMITTEES. 

The members of the Executive Committee, except those 
first elected under this constitution, shall be elected at the 
annual meetings in the manner provided in the by-laws. 

The president shall appoint all other standing committees 
as soon as possible after the adjournment of each annual 
meeting, and shall announce them to the secretary, who 
shall immediately notify the persons so appointed. 

ARTICLE VII. 

MEETINGS. 

This Association shall meet annuallv in the month of 
July or August, at such time and place as the Executive 
Committee may select, and those present at such meetings 
shall constitute a quorum. Such notice of the meeting 
shall be given as may be prescribed in the by-laws. 

Special meetings may be called at any time by the 
Executive Committee upon such notice as may be pre^ 
scribed in the by-laws ; and shall be called by said commit- 
tee at any time upon the written request of twenty-five 
members, upon like notice. At a special meeting no busi- 
ness shall be transacted except such as is specified in the 
call therefor without the concurrence of at least four-fifths 
of those present ; and at such a meeting forty members 
shall constitute a quorum. 

ARTICLE VIII. 

FEES AND DUES. 

The admission fee shall be five dollars, and the annual 
dues shall be five dollars, to be paid as may be prescribed 
in the by-laws : -provided^ that the admission fee shall be in 
lieu of the annual dues for the current year in which it is 
paid. No member shall be qualified to exercise any priv- 
ilege of membership while his fees or dues remain unpaid. 
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ARTICLE IX. 

SUSPENSIONS AND EXPULSIONS. 

Any member may be suspended or expelled for miscon- 
duct in his relations to this Association, or in his profession, 
upon conviction thereof, in such manner as may be pre- 
scribed in the by-laws ; and all interest in the property of 
the Association of persons in any way ceasing to be mem- 
bers shall t-pso Jacto vest in the Association. 

ARTICLE X. 

VACANCIES. 

In case of a vacancy in any office it shall be filled by 
appointment of the Executive Committee until the next an- 
nual or special meeting: provided^ that a vacancy in the 
office of president shall be filled by the appointment of one 
of the vice-presidents. In case of a vacancy in any com- 
mittee it shall be filled by appointment of the president 
until the next annual or special meeting. A person ap- 
pointed to fill a vacancy shall hold the office until his suc- 
cessor is elected or appointed. 

ARTICLE XI. 

ANNUAL ADDRESSES AND PAPERS. 

At each annual meeting the president shall deliver an 
address upon some subject to be selected by himself, in. 
which he shall make such suggestions as to the work of the 
Association as he may deem proper. An address shall also 
be made by some lawyer of prominence, not a resident of 
the State, to be invited by the Executive Committee. And 
papers shall be read by not more than five members of the 
Association, to be selected by the Executive Committee as^ 
prescribed in the by-laws. 

ARTICLE XII. 

AMENDMENTS. 

This constitution may be amended by a two-thirds vote 
of the members present at any meeting : provided^ that if it 
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be an annual meeting, notice of the proposed amendment, 
subscribed by at least five members, shall be given on the 
first day of such meeting ; and, if it be a special meeting, a 
similar notice, similarly subscribed, shall be given in the 
call therefor. 

ARTICLE XIII. 

INCORPORATION. 

This association shall be incorporated under the laws of 
the State of Virginia. 



AMENDMENTS TO THE CONSTITUTION. 



ARTICLE I. 

INTERNATIONAL CONFERENCE. 

A Standing committee is hereby constituted under the 
name of the Committee on International Conference, to 
consist of five members (one to be selected from each 
geographical section of the State), whose duty it shall be 
generally to represent the Bar of this State in furthering 
the cause of friendly settlement of all international disputes. 
(Passed July i6, 1896. See Volume IX., page 29.) 



BY-LAWS 



I. 

PRESIDENT AND VICE-PRESIDENT. 

The president shall preside at all meetings of the Asso- 
ciation ; he shall deliver the annual address and perform all 
other duties required of him by the constitution or by-laws. 
In his absence one of the vice-presidents shall preside, and, 
in the absence of all such officers, such person as may be 
called to the chair by the meeting. 

II. 

SECRETARY AND TREASURER. 

The person holding the office of secretary and treasurer 
shall be charged with the following duties : 

1. He shall keep full and accurate minutes of the pro- 
ceedings of all meetings of the Association, and of all other 
matters of which a record shall be ordered by the Associa- 
tion ; and he shall carefully preserve its archives and trans- 
mit them to his successor in office. 

2. He shall, with the aid and concurrence of the presi- 
dent, when by the latter deemed expedient, conduct the 
correspondence of the Association. 

3. He shall keep at all times a complete and accurate 
roll of the members, officers and committees of the Asso- 
ciation, with their addresses ; he shall notify new members 
of their election, and officers and members of committees of 
their election or appointment. 

4. He shall, under the direction of the Executive Com- 
mttee, issue notices of all meetings of the Association, and 
in case of a special meeting, shall add a brief note of the 
object thereof. 

. 5, He shall, as secretary, report to the Association at 
each annual meeting, giving a summary of his transactions 
during the preceding year and an outline of the business 
which is to come before the Association at such annual 
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meeting, so far as it relates to propositions or resolutions 
referred to any special or standing committee at the pre- 
vious meeting. And he shall be the keeper of the seal of 
the Association. 

6. He shall collect, and, under the direction of the Exec- 
utive Committee, disburse, deposit, or invest the funds of the 
Association. 

7. He shall keep regular and accurate accounts in books 
belonging to the Association, which shall be open at all 
times to the inspection of any member of the Executive 
Committee. 

8. He shall report to the Executive Committee, whenever 
so required, the amount of money on hand or under his 
control, and any appropriations or charges affecting the 
same. 

9. He shall, as treasurer, make a full and detailed report 
at each annual meeting, showing : (a) The receipts and 
disbursements of the preceding year, suitably classified ; 
(d) all outstanding obligations of the Association ; and {c) 
an estimate of the resources and probable expenses for the 
coming year ; and any suggestions he may think proper to 
make. 

ID. He shall submit his said report and all his books, 
vouchers, and papers relating thereto, to a committee to be 
appointed by the Executive Committee at its annual meet- 
ing, who shall audit and certify said report before its pre- 
sentation to the Association. 

HI. 

EXECUTIVE COMMITTEE. 

I . The members of the Executive Committee first elected 
under this constitution shall forthwith divide themselves into 
three classes of two members each ; the first class shall hold 
office for two years after the adjournment of the first an- 
nual meeting, the second class for one year after the ad- 
journment of said meeting, and the third class until the 
adjournment of said meeting ; at the said meeting, and 
thereafter at each annual meeting, there shall be elected, by 
ballot, two members of said committee, to hold office for 
three years, and such additional member as may be neces- 
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sary to fill vacancies, if any, to hold office for the unexpired 
terms of their predecessors. 

2. They shall have the general management of the affairs 
of the Association, and shall make such regulations and 
take such action, not inconsistent with the constitution and 
by-laws, as may be necessary for the protection of its pro- 
perty. 

3. They shall audit all accounts against the association, 
and no money shall be paid out of the treasury except upon 
a warrant signed by their secretary and countersigned by 
their chairman. 

4. They shall, as soon as conveniently may be after their 
first election under this constitution, and thereafter as soon 
as conveniently may be after each annual meeting, invite 
some lawyer of prominence, not a resident of this State, to 
make an address before the Association at its next annual 
meeting, upon some subject to be selected by the person so 
invited. And they shall at the same time select not more 
than five members of the Association to prepare and read 
papers at the next annual meeting upon subjects to be 
chosen by the persons so selected, or such as may be sug- 
gested by the committee. 

5. They shall, at least sixty days before each annual 
meeting of the Association, select a place and a time within 
the months of July and August for holding such annual 
meeting, and prepare a printed programme of the proceed- 
ings to be held thereat. A copy of such programme and a 
notice of such meeting shall be mailed to each member of 
the Association by its secretary. 

6. They shall, at their annual meeting in each year, ap- 
point a special committee of three members of the Associa- 
tion to audit and certify the accounts of the treasurer before 
they are presented to the Association. 

7. They shall secure the services of a stenographer to 
report the proceedings of each annual meeting. 

IV. 

COMMITTEE ON ADMISSIONS. 

I. All applications for membership in the Association 
shall be in writing, signed by the applicant with his full 
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name, and addressed to the Committee on Admissions. The 
application shall be endorsed by at least two members of 
the Association not members of the committee, and by the 
member of the committee from the circuit in which the ap- 
plicant resides : -provided^ that if the member of the said 
committee from any circuit have not registered at any an^ 
nual meeting, or, having registered, shall have left the place 
where any annual meeting is held, it shall be the duty of 
the president of the Association, on the request of the chair- 
man of the Committee on Admissions, or, in his absence, 
of any member thereof, to designate a substitute for the 
said absentee, with power to act during his absence, naming 
one from the appropriate circuit, if convenient, or, if not, 
any other member of the Association. 

2. If the application be presented at a meeting of the 
committee the vote thereon shall be by ballot, and every 
member present shall be required to vote ; one negative 
vote in every five votes cast shall be sufficient to reject the 
applicant. 

3. If the application be presented during the vacation of 
the committee the method of proceeding shall be as follows : 
Upon its receipt by any member of the committee he shall 
forthwith refer it to the member of the committee from the 
judicial circuit in which the applicant resides, whose duty 
it shall be to diligently inquire as to the character and 
standing of the applicant and his eligibility to membership 
in the Association. If, upon such inquiry, he finds the 
applicant free from objection, he shall endorse the appli- 
cation favorably ; otherwise he shall withhold his endorse- 
ment and communicate his reasons therefor in writing to 
the chairman of the committee, and forward the application 
to him. If the application be favorably endorsed it shall 
be referred to the chairman of the committee, and if favor- 
ably endorsed by him and four other members of the com- 
mittee, including the member from the circuit in which the 
applicant resides, the applicant shall be declared elected, 
and the secretary of the committee shall notify the secretary 
of the Association of his election. If the application be 
returned unendorsed by the member of the committee from 
the judicial circuit in which the applicant resides, or if any 
member of the committee to whom it is referred refuse to 
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endorse it, it shall be filed by the secretary of the commit- 
tee until the next meeting of the committee. At such 
meeting such application shall be disposed of as provided 
by section 2 of this article. No candidate rejected shall be 
again proposed within a year. 

4. No member of the committee shall disclose to any 
person the discussions, statements or votes of any member 
thereof upon any application for membership; nor shall the 
committee's decision upon any such application be made 
known to any person other than the applicant. 

5. It shall be the duty of any member of the committee 
who has knowledge of any fact which, in his opinion, dis- 
qualifies the applicant for membership in the Association, 
if it be in a meeting of the committee, to state such fact to 
the committee, and if it be in the vacation of the commit- 
tee, to withhold his endorsement of the application and 
communicate such fact to the chairman of the committee in 
writing. 

6. The secretary of the committee shall keep, in a book 
provided for that purpose, a record of all applications for 
membership in the Association, and shall preserve the 
originals of all applications among the archives of the com- 
mittee. 

V. 

COMMITTEE ON LEGISLATION AND LAW REFORM. 

1. It shall be the duty of the Committee on Legislation 
and Law Reform to scrutinize carefully all proposed changes 
in the law ; to encourage and promote such as appear to be 
beneficial, and to check, as far as possible, all such as ap- 
pear to be hasty or ill-advised ; and to consider and recom- 
mend to the Association such amendments of the law and 
of judicial procedure as will facilitate the administration of 
justice. 

2. It shall be their duty, if at any time they deem it ad- 
visable, to cause a special meeting of the Association to be 
called for the purpose of considering pending or proposed 
legislation. 
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VI. 
JUDICIARY COMMITTEE. 

It shall be the duty of the Judiciary Committee to care- 
fully observe the practical working of our judicial system, 
to suggest, invite, entertain, and examine projects and sug- 
gestions for changes or reforms in the system, and to con- 
sider and recommend to the Association such action as they 
may deem expedient. 

VII. 

COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR. 

It shall be the duty of the Committee on Legal Education 
and Admission to the Bar to take into consideration the sub- 
ject of legal education and other requisites for admission to 
the bar, and to recommend to the Association, from time to 
time, such action as they may deem necessary to guard the 
approaches to the profession from persons unfit for member- 
ship therein by reason of character or preparation. 

VIII. 

COMMITTEE ON LIBRARY AND LEGAL LITERATURE. 

It shall be the duty of the Committee on Library and 
Legal Literature to influence, and if possible to secure, 
liberal appropriations for the different libraries of the Su- 
preme Court of Appeals, and wise disbursements thereof; 
to facilitate the convenient use of said libraries by providing 
convenient catalogues of the same and seeing that proper 
rules as to the use of the same be adopted and enforced. 
They shall also have charge of the library of the Associa- 
tion whenever one shall be established. And they shall 
recommend to the Association from time to time such action 
as they may deem expedient. 

IX. 

COMMITTEE ON GRIEVANCES. 

I . It shall be the duty of the Committee on Grievances 
to hear all complaints against members of the Association, 
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and also all complaints which may be made in matters 
affecting the interests of the legal profession, the practice 
of the law, and the administration of justice, and to report 
thereon to the Association, with such recommendations as 
they may deem advisable ; and in behalf of the Association 
institute and carry on such proceedings against offenders 
and to such extent as the Association may order. 

2. Whenever any complaint shall be preferred against a 
member of. the Association for misconduct in his relations 
to the Association, or in his profession, the person or per- 
sons preferring such complaint shall present it in writing to 
the Committee on Grievances, subscribed by the complain- 
ing party, plainly stating the matter complained of. If the 
<:ommittee are of opinion that the matters therein alleged 
are of sufficient importance, they shall cause a copy of the 
complaint, together with a notice of not less than five days 
of the time and place when the committee will meet for 
the consideration thereof, to be served upon the member 
<:omplained of, either personally or by leaving the same at- 
his place of business during office hours, properly addressed 
to him ; and they shall cause a similar notice to be served 
on the party presenting the complaint. At the time and 
place appointed, or at such other time as may be named by 
the committee, the member complained of may file a written 
answer or defence, and the committee shall proceed to the 
consideration of the case upon such complaint and answer, 
or upon the complaint alone if no answer is interposed. 

The complainant and the member complained of shall 
«ach be allowed to appear personally and by counsel. The 
witnesses shall vouch for the truth of the statements on their 
word of honor. The committee may summon witnesses, 
and, if such witnesses are members of the Association, a 
neglect or refusal to appear may be reported to the Asso- 
ciation for its action. 

The committee, of whom at least ten must be present at 
the trial, except that a less number may adjourn from time 
to time, shall hear and decide the case thus submitted to 
them, and shall determine all questions of evidence. 

If they find the complaint, or any material part of it, be 
true, they shall so report to the Association, with their re- 
commendation as to the action thereon, and, if requested 
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by either party, may, in their discretion, also report the 
evidence taken or any designated part thereof. 

The Association shall thereupon proceed to take such 
action on said report as they may see fit, provided only that 
no member shall be expelled unless by the vote of two- 
thirds of the members present and voting. 

Before the trial shall commence the member complained 
of may object peremptorily to any one or more of the com- 
mittee not exceeding five ; and the places of those objected 
to shall be supplied by appointment from members of the 
Association by a majority of the remaining members of the 
committee who are present. 

3. Whenever specific charges of fraud or unprofessional 
conduct shall be made in writing to the Association against 
a member of the bar not a member of the Association, or 
against a person pretending to be an attorney or counsellor-at- 
law practicing in this State, said charges shall be investi- 
gated by the Committee on Grievances ; and if, in any such 
case, said committee shall report in writing to the Executive 
Committee that, in its opinion, the case is such as requires 
further investigation or prosecution in the courts, the Execu- 
tive Committee may appoint one or more members of the 
Association to act as prosecutor, whose duty it shall be to 
conduct the further investigation or the prosecution of such 
offender, under the instructions and control of the Commit- 
tee on Grievances. 

The reasonable disbursements of the Committee on Griev- 
ances for expenses incurred in any such investigation or 
prosecution may be paid out of the funds of the Association 
under the direction of the Executive Committee. 

All the foregoing proceedings shall be secret, except as 
their publication is hereinbefore provided for, unless other- 
wise ordered by the Association by a two-thirds vote. 

X. 

COMMITTEE ON PUBLICATIONS. 

It shall be the duty of the president, on the first day of 
each annual meeting, to appoint a special committee of three 
members, to be known as the Committee on Publications, 
whose duty it shall be to determine which of the papers 
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read at such annual meeting should be published with the 
reports of the Association, as hereinafter provided. 

XI. 

COMMITTEE TO RECOMMEND OFFICERS. 

It shall be the duty of the president, on the first day of 
each annual meeting, to appoint a special committee of five 
members, whose duty it shall be to consider and recom- 
mend to the Association suitable persons for oflicers and 
members of the Executive Committee to be elected at such 
meeting ; but the Association shall not be confined to the 
election of the persons so recommended. 

XII. 

GENERAL POWERS AND DUTIES OF STANliiNG COMMITTEES. 

Except as otherwise expressly provided, each standing 
committee shall have the following powers and be charged 
with the following duties : 

1. Organization. — ^They shall organize immediately upon 
their appointment, or as soon thereafter as possible, by 
electing one of their members as chairman and another as 
secretary. They may adopt regulations for their own gov- 
ernment and proceedings not inconsistent with the constitu- 
tion and by-laws, and subject to revision by the Association. 

2. Meetings. — ^They shall meet annually on the day pre- 
ceding the annual meeting of the Association ; special 
meetings may be called by the chairman of any committee, 
whenever in his opinion it may be necessary or advisable, 
and shall be called by him upon the written request of a 
quorum of the committee. At any meeting of the Exec- 
utive Committee, the Committee on Legal Education and 
Admission to the Bar, or the Committee on Library and 
Legal Literature, three members shall constitute a quorum ; 
at any meeting of any other standing committee five mem- 
bers shall constitute a quorum. 

3. Records and Archives, — It shall be the duty of the 
secretary of each committee to keep full and accurate min- 
utes of each meeting of the committee, and, under direction* 
of the chairman, conduct its correspondence, and to care- 
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fully preserve its archives and transmit them to his succes- 
sor in office. 

4. Voting by Correspondence, — ^They may, by correspon- 
dence, consider and vote upon any matter which might 
properly come before them in meeting; such correspon- 
dence shall be carefully preserved by their secretary and a 
minute thereof entered upon his records. 

5. Annual Reports. — ^They shall report to the Associa- 
tion at each annual meeting, giving a summary of their 
proceedings since the last annual meeting, except such as 
they are prohibited from making public, and making such 
suggestions relative to their several departments as they 
may deem proper. 

6. Printing Reports in Advance, — When any such report 
contains any recommendation for action on the part of the 
Association it may, in the discretion of the committee, be 
printed in the manner in which the annual reports are re- 
quired to be printed, and a copy thereof mailed by the sec- 
retary of the Association to each member thereof at least 
fifteen days before the annual meeting at which such report 
is proposed to be submitted. 

XIII, 

ADDRESSES AND PAPERS. 

The annual address of the president shall be made on the 
first day of the annual meeting immediately after the Asso- 
ciation is called to order by the chairman of the Executive 
Committee. The address of the person to be invited by 
the Executive Committee shall be made at the morning ses- 
sion of the second day, and the reading of papers or essays 
shall be on the same day, or at such other time as the Execu- 
tive Committee may determine. 

XIV. 

PUBLICATION OF ANNUAL REPORTS, ADDRESSES AND PAPERS. 

All papers read before the Association shall be lodged 
with the secretary. The annual address of the president, 
the reports of committees, and all proceedings at the annual 
meetings shall be published in the annual reports of the 
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Association ; but no other address made or paper read or 
presented shall be i5ublished except by order of the Com- 
mittee on Publications or of the Association. 

Extra copies of reports, addresses and papers read before 
the Association, not exceeding two hundred copies of each, 
may be printed by order of the Committee on Publications 
for the use of authors thereof. 

The annual reports shall be published by the secretary, 
under the direction of the Executive Committee, and a copy 
thereof delivered to each member of the Association. 

XV. 

CURRENT YEAR. 

The current year of this Association shall commence with 
the I St day of July of each year and end with the 30th day 
of the following June. 

XVI. 

COLLECTION AND NON-PAYMENT OF FEES AND DUES. 

The admission fee (except from those persons declared 
to be members by Article III. of the Constitution) shall be 
payable to the treasurer within thirty days after notification 
of election ; and any member who shall fail within that time 
to notify the treasurer of his acceptance of membership and 
pay the admission fee shall be deemed to have declined 
membership, and cannot thereafter become a member except 
by being again regularly elected. 

The annual dues shall be payable to the treasurer on or 
before tHe ist day of September of each year, beginning 
with the 1st of September, 1889. If any member fail to pay 
said dues when payable, the treasurer shall immediately 
forward to him an extract from this by-law, with notice 
that if his default shall continue for thirty days his name 
will be dropped from the roll of members ; and if said dues 
be not paid on or before the ist day of October following 
the treasurer • shall report the fact to the chairman of the 
Executive Committee, who shall order the name of such 
member to be struck from the rolls, and he shall thereupon 
cease to be a member of the Association. But upon his 
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written application satisfactorily explaining such default, 
and the payment of all dues to the date thereof, the Execu- 
tive Committee shall have power to remit the penalty of 
this by-law. 

XVII. 

RESIGNATIONS. 

Any member may resign at any time upon the payment 
of all dues and charges to the Association, including his 
annual dues for the current year in which resignation is 
tendered: provided^ there be no charges for misconduct 
pending against such member. 

From the date of the receipt by the secretary of a notice 
of resignation, with an endorsement thereon by the treas- 
urer that all dues have been paid, as above provided, the 
person giving such notice shall cease to be a member of 
the Association. 

XVIII. 

LIMITATION OF DEBATE. 

No member shall be permitted to speak more than twice 
on any subject, and in debate no speech shall exceed five 
minutes in length. 

XIX. 

ORDER OF BUSINESS. 

At each annual meeting the order of business shall be as 
follows : 

1. Call to order by the chairman of the Executive Com- 
mittee. 

2. Opening address of the president. 

3. Appointment of Committee on Publications. 

4. Appointment of Committee to Recommend Officers. 

5. Reports of the Secretary and Treasurer. 

6. Reports of standing committees : 

(a) Executive Committee. 

(b) Committee on Admissions. 

(c) Committee on Legislation and Law Reform. 

(d) Judiciary Committee. 
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(e) Committee on Legal Education and Admission 

to the Bar. 

(f) Committee on Library and Legal Literature. 

(g) Committee on Grievances. 

7. Miscellaneous business. 

8. Report of Committee to Recommend Officers. 

9. Election of Officers. 

10. Election of Members of Executive Committee. 

XX. 

AMENDMENTS. 

These by-laws may be amended at any annual meeting of 
the Association by a vote of two-thirds of those present : 
^rovided^ that, written notice of the proposed amendment 
shall be given on the first day of such meeting. 
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Gentlemen of the Virginia State Bar Association : 

In deciding upon a subject worthy the attention of such a 
body as this, I have labored under peculiar difficulties. Fol- 
lowing distinguished jurists, law-writers and literati^ whose 
official addresses have so greatly entertained us and enriched 
our records, I shrink from the .inevitable contrast, and think 
of their productions with mingled admiration and despair. 
Nor can I, even at the risk of drawing invidious compari- 
sons, refrain from expressing special reluctance to follow the 
distinguished gentleman who immediately preceded me, 
whose paper, couched in choicest diction, replete with the 
graces of elegant composition, was in itself the best possible 
vindication of his thesis, that legal and literary pre-eminence 
are not inconsistent, but closely allied. I cannot expect to 
imitate it, nor can I hope to instruct the many seniors whose 
partiality has elevated me to this chair, on any ordinary 
theme drawn from the usual class of legal subjects. 

Hence, in arriving at a decision, I have been largely gov- 
erned by the motive of making a selection which may place 
the majority of you at a disadvantage and enable me to say 
something which will not be elementary and common-place 
to the trained minds of my audience. 
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I shall therefore ask your attention to the subject of 

" Contractual Exemptions From Liability." 

In the development of this text, I shall be frequently- 
compelled for the sake of a connected discussion to state 
propositions familiar to all ; but I hope that when I have 
journeyed over that part relating to carriage by land (which 
I shall endeavor to do on a limited express) I may embark 
on a domain not so universally explored. When I take up 
the discussion of carriage by water, perhaps I may succeed 
in having some of my audience beyond their depth. 

" And may there be no moaning of the Bar^ 
When I put out to sea." 

In this connection the first phase which naturally presents 
itself to the legal mind is the right of the common carrier 
to protect himself by stipulation. 

The common law made him an insurer of the property 
intrusted to his care, and excused him only when the loss 
was due to the act of God or the public enemy. The 
reasons assigned for this rigid standard of accountability 
are, in the first place, that any other doctrine would have 
enabled the carrier by land to find a Robin Hood in every 
forest under circumstances where the owner would be 
powerless to disprove collusion ; in the second, that the 
duties of a common carrier are public in their nature, and 
that therefore public policy forbids their abdication even by 
agreement ; in the third, that the carrier and his customer 
do not treat on an equality, but that the latter has no other 
choice than to accept the carrier's terms. 

Story traces this principle of carrier's liability to the 
Roman law, and intimates that the common law quietly 
appropriated it without due acknowledgment. And in the 
late case of Nugent v. Smithy i C. P. D. 28 y Mr. Justice 
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Brett expresses the same opinion. But when the case came 
on for hearing in the Court of Appeal, Lord Cockburn, in 
his opinion reversing the Court of Common Pleas (i C. P, 
D. 428), characterizes this as a misapprehension, and con- 
tends that the common law evolved its own doctrine on the 
subject. Whether we choose to follow Story in his well 
known pedantic proclivities, or Cockburn in his national 
self-complacency, is now of little moment, though I must 
say that in my judgment the evidence is in favor of the 
views of our American jurist. 

This rigid responsibility of the common carrier remains 
the law to-day, except as modified by special stipulation or 
statutes to be mentioned in future connections. It is well 
illustrated in our State by the case of Friend v. Woods^ 6 
Grratt, i8gy where the owner of a steamboat which plied on 
the Kanawha river and ruined a cargo of salt by stranding 
on a newly-formed sand-bar, was held responsible, whether 
J^cgligent or not. There was no bill of lading with the 
usual exemptions. 

This harsh rule resulted, as is well known, in a reaction, 
and the desire to encourage railways in their infancy led to 
the line of decisions sustaining exemptions modifying it, 
until in England it is legal for a carrier to protect himself 
by contract even from the consequences of negligence. 
And this extreme privilege of exemption has been adopted 
in some of the States, though the vast preponderance of 
American authority draws the line at that point and holds 
exemptions from negligence invalid, as contrary to public 
policy. 

The leading American decision on the subject is the case 
of Railroad Co, v. Lockwood^ 17 WalL 357^ where Mr. 
Justice Bradley, in an opinion which will ever remain a 
legal classic, reviews the whole law, domestic and foreign, 
which bears upon his text. 
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Two years afterwards the case of Railroad Co. v. Sayers^ 
26 Gratt. j28y was decided in our own State, which followed 
the Lockwood case, and held that even a rate of freight be- 
low regular rates and allowed in consideration of the ex- 
emption was not sufficient to change the rule. The only 
difference between the two cases was that the Federal de- 
cision was a suit by the stock-drover for personal injuries, 
while the Virginia case was a suit for loss of the cattle 
themselves. 

Although the wisdom of denying to carriers the right of 
contracting absolutely against their own negligence may 
not be denied, it seems rather extreme to say that they can- 
not protect themselves even from gross negligence by re- 
duced charge. The shipper still has his choice whether to 
pay the full charge for full protection, or a reduced charge 
for partial protection. The argument used in both these 
cases, that it is against public policy, because the shipper 
negotiates on terms of inequality and the carrier might 
make his regular rate prohibitory, ignores the fact that the 
legislature has power to regulate tolls, and has never hesi- 
tated to exercise it. Its extension to this point seems to me 
a good illustration of the homely remark of Burrough in 
Richardson v. Mellish^ 2 Bing. (p JE. C L,) 252^ where 
he says : 

" I for one protest, as my lord has done, against arguing 
too strongly upon public policy ; it is a very unruly horse, 
and when once you get astride it you never know where it 
will carry you. It may lead you from the sound law." 

Exemptions in case of unrepeated telegrams, coupled 
with an extra charge for repeating, have been upheld by 
the Supreme Court. 

Primrose v. Tel. Co.^ 1^4. U. S. i. 

Where is the difference? Telegraph companies are as 
public in nature as carriers. 
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But although a carrier cannot stipulate expressly against 
negligence, there are many instances in which the courts 
have upheld provisions which indirectly have that result. 
I will give a few familiar illustrations. 

A clause in a bill of lading valuing the goods shipped at 
a certain figure, and limiting the recovery to such valuation 
even for loss by negligence, has been sustained, on the 
ground that the carrier is entitled to protect himself against 
fancied valuations, and that the shipper cannot complain, as 
the freight rate is based on such valuations. 

7?. Co, V. Payne y 86 Va. ^8i. Hart v, R, Co.^ 112 U, 

It is competent for a carrier to limit his liability for a 
passenger's baggage, and this, though the baggage is 
weighed and the passenger made to pay an extra amount 
beyond his ticket for excessive weight. 

The leading case on this subject is Humphreys v. Perry ^ 
14.8 U. S. 62j^ where a drummer's trunk with samples of 
jewelry was lost by negligence, and Mr. Justice Blatchford, 
in an opinion citing many cases, denied his right of recovery. 

An entertaining specimen of a contest of wits between 
carrier and underwriter is shown in the cases of Insurance 
Co. V, Transportation Co.^ iij U. S. ji2^ and Inman v. 
Railway Co.^ i2() U, S. 128. 

As the shipper usually insures, modern suits against car- 
riers are frequently for the benefit of the insurer, who pays 
the loss and claims by subrogation the right of the insured 
shipper against the carrier. Hence it occurred to some 
shrewd transportation man to insert in the bill of lading a 
clause giving the carrier the benefit of any insurance 
effected by the shipper. This clause came before the Su- 
preme Court in the case of Insurance Co. v. Transportation 
Co.^ 117 U. S. Ji2^ and was sustained as valid, the court 
saying that a carrier could obtain insurance, and therefore 
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might require the shipper to assign it ; and hence that the 
underwriter could not proceed by subrogation, for he had 
only the right of his insured, and that right had passed to 
the carrier by the bill of lading. Thereupon the under- 
writers inserted in their policies a provision that the insured 
in case of loss should transfer his right of action against 
the carrier to the underwriter, and that any agreement by 
the shipper waiving his right to proceed against the carrier 
should forfeit the policy. A loss occurred, and the under- 
writer required the shipper to proceed against the carrier. 
The latter claimed the benefit of the insurance But the 
court said, in Inman v. Railway Co.^ I2g U, S. 128^ that the 
carrier was only entitled to the benefit of such insurance as 
the shipper had, that the policy forbade the waiver of the 
shipper's right of action, and therefore there was no in- 
surance for the carrier to claim. 

It is needless to add that since that decision the insurance 
subrogation clause in bills of lading has lost its importance. 

The courts have also sustained the right of a carrier to 
stipulate that claims against it for loss of goods shall be 
made in reasonable time or be forfeited, the reasoning being 
that the carrier is entitled to such notice in order that he 
may properly trace a loss. 

Express Co, v. Caldwell^ 21 Wall. 26^, 

An interesting question has arisen of late years in refer- 
ence to the employers' benefit associations connected with 
railway companies. Many of the large railways have 
organized such associations in the nature of mutual insur- 
ance to employees against the risks of service. The em- 
ployee contributes assessments out of his wages, and agrees 
that the acceptance of a benefit from such association shall 
be in full for injuries against the railway company, whether 
arising from its actionable negligence or not. 

It would seem that this is a humane and beneficial ar- 
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rangement, and violates no rule of public policy. In most 
of these organizations it is optional with the employee 
whether to join or not, and mere joining is not an agree- 
ment to look alone to the association. The usual provision 
in reference to this is that acceptance of tne benefit shall 
discharge the railway company. Hence the employee, even 
after an injury, has the option whether to accept the benefit, 
or to waive it and sue for damages. As the insurance 
•covers all accidents to the employee, whether such as he 
may assert by suit or the far larger class in which the fel- 
low-servant doctrine would bar recovery, it is to his advan- 
tage that railway companies be encouraged in forming 
these associations. Accordingly we find that the courts 
have almost unanimously sustained the validity of stipula- 
tions protecting the employer even from negligence where 
the employee accepts the benefit provided by the insurance 
association. The Supreme Court of Pennsylvania so de- 
cided in yohnson v. Railroad Co.^ ig AtL R, 85/f.; the Ap- 
pellate Court of Indiana in Leas v. Pennsylvania Co.^ 37 
N. E, R. 423. 

The Baltimore and Ohio Railroad Company does not leave 
it optional with its employees whether to join its association 
or not, but requires them to do so as a condition of employ- 
ment ; and yet Judge Sage in Owens v. Railroad Co.^ 35 F, 
R. 7/5, Judge Morris in State v. Railroad Co,^ j6 /^ R, 
^55, Judge Bond in Martin v. Railroad Co,^ /f.i F, R, 12^^ 
and the Supreme Court of Maryland in Fuller v. Railroad 
Co.^ 10 AtL R, 2^y^ and Sfitze v. Railroad Co,^ 23 AtL R. 
307^ have decided in favor of the validity of such stipula- 
tions. The only decision, so far as I am aware, in conflict 
with these is Miller v. Railway Co,^ 63 F, R. J03, where 
Judge Hallett, of Colorado, expresses a contrary view. It 
may therefore be assumed as fairly settled that this merciful 
invention of modern times, giving to the crippled employee 
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or his helpless family, a sum certain, and not leaving him 
to the hazards of a tedious litigation and the half-loaf re- 
maining from the joint speculation with the lawyers, will 
be sustained and developed. 

The attempt of carriers to restrict their responsibility is 
made in the vast majority of cases by stipulations in the bill 
of lading. This document, originally very simple, has in 
consequence so expanded by successive additions that it 
contests with fire insurance policies the palm for length and 
complication. In fact I have often wondered why our 
legislators did not extend to them, if not to all contracts, 
the wise provision of section 3251 of our Code allowing in 
suits on insurance policies a general allegation of perfor- 
mance of conditions. 

I copy from Abbott on Shipping (an old form) : 

" Shipped, by the grace of God, in good order, by A. B., 
merchant, in and upon the good ship called the John and 
Jane, whereof C. D. is master, now riding at anchor in 
the river Thames and bound for Barcelona, in Spain, 20 
bales of broadcloth, marked and numbered as per margin : 
and are to be delivered in the like good order and condition 
at Barcelona aforesaid (the dangers of the seas excepted), 
unto E. F., merchant there, or to his assigns, he or they 

paying for such goods per piece freight, with primage 

and average accustomed. In witness whereof the master 
or purser of the said ship hath aflSrmed to three bills of 
lading of this tenor and date, one of which bills being accom- 
plished, the other two to stand void. And so God send the 
good ship to her destined port in safety. 

" Dated at London the day of ." 

This form is not materially different from the bill of lading 
in use to-day among the coast-wise schooners. About the 
main difference is that they omit the "grace of God" and 
the prayer that He would guide her voyage to a safe termi- 
nation ; but, to those who have had any experience with 
seamen, the wonder is not so much that it has been omitted 
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as how it ever got there. The name of the Deity is fre- 
quently called by sailors, but not for purposes of devotion. 

Under the stimulating influences of modern invention 
which have brought the human race into daily business 
contact, despite the obstacles interposed by nature, connec- 
ting railway and steamship lines render it possible for the 
shipper to know but one carrier. He can take his cotton 
to Memphis and there obtain a through bill of lading to 
Liverpool or Bremen. If he wants the money for his cot- 
ton promptly he can have it insured and then take his bill 
of lading, with policy attached, to his bank, draw on his 
foreign consignees and get the bank to discount his draft. 
Hence we may well imagine that this through bill of lading 
would be a formidable document. It is a double-barrelled 
weapon, half applying to land carriages and half to water 
carriage. This latter part is specially elaborate, containing 
all conceivable exemptions, damage from negligence among 
them. One of these is printed in a foot-note to Liver-pool 
Steam Co. v. Phoenix Insurance Co,^ I2g U. S, 401^ com- 
monly known as the Montana case. 

You are aware that stipulations against negligence 
are valid by English law. Great Britian being the great 
carrier-nation of the world can appreciate no argument of 
public policy which will debar the British vessel from stipu- 
lating with his American shipper that the cargo and not the 
ship shall take the chance of the negligence of his vessel 
and crew. And though the law of the place where the 
contract was made was held in the Montana case to govern,, 
in so far as the negligence clause was concerned, the court 
treated this as a mere presumption, and left the question 
open whether the parties might not make the other law 
govern by express stipulation. Hence our English friends 
at once took the hint and commenced to insert in the bills of 
lading what is known as the flag clause, which stipulated 
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that the contract should be governed by the law of the flag 
of the carrying ship.* This attempt to evade our policy for- 
bidding exemptions from negligence has received but little 
encouragement from American courts. It is true that in the 
Oranmore^ 2/1. F, R, g22^ Judge Morris upheld such a pro- 
vision. But the opinion seems principally devoted to estab- 
lishing that such was the intention of the parties, and its 
invalidity was apparently not discussed nor considered. 
On the other hand, Judge Brown, of New York, intimated 
that he would not enforce it in the Guildhall^ 58 F. 7?. 79^, 
affirmed on appeal in 64. F. R. 867, 

In the Glenmavis^ 6g F, R. 4.72^ Judge Butler, in a well- 
considered opinion, held the stipulation void when attempted 
to be plead in an American court. In the case of the 
Victory^ 6j F. 7?., f, 64.0^ Judge Hughes intimated that he 
would not uphold it. On that and other grounds this case 
has been taken to the United States Supreme Court, where 
it is now pending awaiting final settlement. That great 
tribunal will, I am confident, refuse to permit English ves- 
sel-owners thus to dictate our laws indirectly. 

The clause is as inconvenient as impolitic. A foreign 
law must be proved as a fact, so that the only way to prove 
it is to take the deposition of some English lawyer. A few 
years ago I had to take the depositions of three witnesses 
in England to prove simply the damage to some cotton in a 
case involving $3,000. By the time I finished paying con- 
sular fees, notary fees, witness fees, attorney fees, barrister's 
fees, etc., the cost of that little commission, containing only 
^ few pages of testimony, was $250. 

But the law relating to water carriage and the effect of 
stipulations in bills of lading has been much modified and 
complicated by a recent act of Congress, which is so far- 
reaching in its consequences that I shall discuss it in some 
detail I allude to the Act of February, 13, 1893, known 
as the Harter Act. 
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It reads as follows : 

** Chapter 105 — An act relating to navigation of vessels^ 
hills of ladings and to certain obligations^ duties^ and 
rights in connection with the carriage of -pro-perty^ 

''Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That it shall not be lawful for the manager, agent, 
master, or owner of any vessel transporting merchandise or 
property from or between ports of the United States and 
foreign ports to insert in any bill of lading or shipping 
document any clause, covenant, or agreement whereby it, 
he, or they shall be relieved from liability for loss or damage 
arising from negligence, fault, or failure in proper loading, 
stowage, custody, care, or proper delivery of any and all 
lawful merchandise or property committed to its or their 
charge. Any and all words or clauses of such import in- 
serted in bills of lading or shipping receipts shall be null 
and void and of no effect. 

"Section 2. That it shall not be lawful for any vessel 
transporting merchandise or property from or between ports 
of the United States of America and foreign ports, her 
owner, master, agent, or manager, to insert in any bill of 
lading or shipping document any covenant or agreement 
whereby the obligations of the owner or owners of said 
vessel to exercise due diligence, properly equip, man, pro- 
vision, and outfit said vessel, and to make said vessel sea- 
worthy and capable of performing her intended voyage, or 
whereby the obligations of the master, officers, agents, or 
servants to carefully handle and stow her cargo and to care 
for and properly deliver same, shall in any wise be lessened, 
weakened, or avoided. 

" Section 3. That if the owner of any vessel -transporting 
merchandise or property to or from any port in the United 
States of America shall exercise due diligence to make the 
said vessel in all respects seaworthy and properly manned, 
equipped, and supplied, neither the vessel, her owner or 
owners, agent or charterers, shall become or be held respon- 
sible for damage or loss resulting from faults or errors in 
navigation or in the management of said vessel, nor shall 
the vessel, her owner or owners, charterers, agent, or 
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master, be held liable for losses arising from dangers of the 
sea or other navigable waters, acts of God, or public 
enemies, or the inherent defect, quality or vice of the thing 
carried, or from insufficieucy of package, or seizure under 
legal process, or for loss resulting from any act or omission 
of the shipper or owner of the goods, his agent or repre- 
sentative^ or from saving or attempting to save life or 
property at sea, or from any deviation in rendering such 
service. 

" Section 4. That it shall be the duty of the owner or 
owners, masters, or agent of any vessel transporting mer- 
chandise or property from or between ports of the United 
States and foreign ports, to issue to shippers of any lawful 
merchandise a bill of lading or shipping document, stating, 
among other things, the marks necessary for identification, 
number of packages or quantity, stating whether it be car- 
rier's or shipper's weight, and apparent order or condition 
of such merchandise or property delivered to and received 
by the owner, master, or agent of the vessel for transporta- 
tion, and such document shall be prtma-facie evidence of 
the receipt of the merchandise therein described. 

"Section 5. That for a violation of any of the provisions 
of this act the agent, owner, or master of the vessel guilty 
of such violation, and who refuses to issue on demand the 
bill of lading herein provided for, shall be liable to a fine 
not exceeding two thousand dollars. The amount of the 
fine and costs for such violation shall be a lien upon the 
vessel, whose agent, owner, or master is guilty of such 
violation, and such vessel may be libeled therefor in any 
district court of the United States within whose jurisdic- 
tion the vessel may be found. One-half of such penalty 
shall go to the party injured by such violation and the re- 
mainder to "the Government of the United States. 

" Section 6. That this act shall not be held to modify or 
repeal sections forty-two hundred and eighty-one, forty-two 
hundred and eighty-two, and forty-two hundred and eighty- 
three of the Revised Statutes of the United States, or any 
other statutes defining the liability of vessels, their owners 
or representatives. 

" Section 7. Sections one and four of this act shall not 
apply to the transportation of live animals. 
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'' Section ^. This act shall take effect from and after the 
first day of July, eighteen hundred and ninety-three. 
'^ Approved February 13, 1893." 
27 Stat, L. 4.4.5. 

It is evident from the title and frame-work of this act that 
it was intended to regulate solely the relations between a 
vessel and its own cargo. The first section forbids stipulations 
against negligence in relation to the loading, custody, care 
or proper delivery of the cargo. The second forbids re- 
ducing the warranty of seaworthiness of vessel for proper 
stowage, handling, care and delivery of cargo below the 
measure of due dilig^ence. The third provides that where 
the ship-owner has exercised due diligence there shall be 
no liability even for negligence. The fourth requires the 
ship-owner to give a bill of lading, and makes it 'prima- 
facie evidence of the receipt of goods. The fifth prescribes 
a penalty for violation of the act. The sixth provides that 
it shall not affect the limited liability acts. The seventh 
excepts the transportation of live animals from the opera- 
tion of the first and fourth sections. 

One of the earliest questions which arose from this act 
for decision by the courts grew out of the very general lan- 
guage of the third section. It was contended that this ex- 
empted a vessel, in the event of collision, from liability not 
only to its own cargo but to the colliding vessel and cargo 
as well. But in the cases of the Berkshire^ 59 F. JR, 1007, 
and the Viola ^ jp. F. JR, 632 ; 60 F. R. 2p6, it was held by 
the District Courts of Rhode Island and New York that the 
act did not affect the relations of a ship to third persons. 
And in the recent case of the Delaware^ 161 U. S, ^59, the 
Supreme Court has settled the question in accordance with 
this view. In fact Judge Brown, of New York, in the sec- 
ond Viola decision (60 F. R. 296) holds that the act should 
not be allowed to change the principle of apportionment of 
loss between the two vessels in case of mutual fault. In 
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other words the cargo-owner cannot recove* against the 
other vessel that portion of his loss which this law forbids 
him from recovering against his own vessel. 

But the most interesting series of decisions has arisen in 
connection with the second section of this act, forbidding a 
vessel-owner from stipulating exemption for unsea-worthi- 
ness beyond the obligation to exercise due diligence. 

Independent of statute or contract the warranty of sea- 
worthiness was, perhaps, the most rigid known to the law. 
The vessel-owner warranted not merely that he would do 
his best to make his ship sea-worthy, but that at the com- 
mencement of the voyage she actually was sea-worthy. 
Under this warranty he was responsible even for latent de- 
fects impossible of detection. Hence it was held in the 
Caledonia^ 757 U. S. 124^ that a vessel-owner was responsi- 
ble for damages to a cargo of cattle caused by the break- 
age of the shaft and consequent lengthening of the voyage, 
though the breakage arose from a latent defect. 

This obligation can no longer be frittered away by stipu- 
lation beyond the line of due diligence drawn by this act. 
What is due diligence in making a ship sea-worthy remains, 
as before, a questions of fact. 

The obligation of sea-worthiness attaches at the beginning 
of the voyage. 

In the case of the Silvia^ 64. F. R, 607 ; 68 E. R. 2jo^ 
the cargo was injured by water coming in through a port- 
hole. The shutter to the port-hole was of proper construc- 
tion, but was left open by the negligence of the crew. The 
court held that the owners had exercised due diligence in 
furnishing proper instrumentalities, and that therefore they 
were not liable, as the failure to close them when bad 
weather came on was a fault of navigation, from which the 
act absolved them. 

The counterpart of this decision is the English case of 
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Dohell V, Steamship Co. {i8ps)j 2 J^. B, 408. There, too, 
the cargo was injured by water coming through a port-hole 
which had been imperfectly closed by the ship's carpentef. 
The case differed from the American case in the fact that 
the port-hole was in a place where it could not have been 
reached at sea without removing the cargo. The court 
held that this was not due diligence, that the provisions of 
the act required not only the personal diligence of the 
owner, but the diligence of those employed by the owner 
to attend to the duties imposed upon him by the act. ' 

You observe how remarkable is the analogy between this 
doctrine and the well-known fellow-servant doctrine, where 
the master must use due diligence to furnish proper ma- 
chinery, and is responsible for his own or his agent's delin- 
quences in that regard, but not for the negligent use of it, 
after he has fulfilled his legal duties in furnishing it. 

In the case of the Flamborough^ 6g F, JR. ^70, the injury 
arose from a leak in the plates of a steamer caused by their 
worn-out condition, which could easily have been discoverd 
by docking. The court held this not to be due diligence. 

In the Bohannon^ 64. F. R. 88j^ a schooner in no unusual 
stress of weather sprang a leak along the center-board 
seams. The court held that due diligence would have dis- 
covered the condition of the vessel by examination before 
leaving port, and that the act did not absolve the vessel. 

In the Sintram, 64 F. 7?. 884, the vessel was inspected 
both by owners and underwriters before leaving port and 
given a high class. She sprang a leak at sea after a series 
of rough weather. The court held that they had exercised 
due diligence. 

In the Carib Prince, 6j F. 7?. 266; 68 F. JR. 254, a 
water-tank was filled at sea and leaked on account of a rivet 
whose head had a latent defect impossible of detection. 
The court held that due diligence would not have dis- 
covered it and absolved the ship. 
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A peculiar case construing the first section is that of 
Calderon v. Steamship Co.^ 64. F. R. 874. There a steamer 
which went on a round of Southern ports could not find 
certain cargo destined for Savanilla on account of its having 
been stowed under other cargo destined for a later port. 
As she could not turn back the cargo was brought back to 
the initial port and sent out by another steamer of the line 
which was lost. The court held that this delay was not a 
proper delivery in the language of the act; that it consti- 
tuted a deviation, and that the vessel was liable. 

In the Etona case, 64. F. R. 880; 7/ F. R. Sgs^ a steamer 
while at anchor at an intermediate port grounded, owing to 
the negligence of the pilot, and injured her cargo. The 
court held that this was an error of navigation in the sense 
of the act, for which the vessel was not responsible. 

These are, so far as I know, all the decisions in which 
this statute has come before the courts. But its language 
is far from clear, and a law-suit lurks in every line. 

The first section forbids any vessel transporting merchan- 
dise between an American and foreign port from inserting 
any exception against negligence in relation to the loading, 
care, or unloading of its cargo. Does this affect stipula- 
tions limiting the amount of recovery and the time within 
which to make claim ? It would seem not, for these provis- 
ions have been upheld heretofore on the theory that they do 
not exempt from negligence. Accordingly, in the above- 
cited case of Calderon v. Steamship Co,^ a provision in a 
bill of lading valuing the goods at one hundred dollars per 
package was sustained, and this decision was affirmed on 
appeal (69 F. R. 574), though Judge Wallace dissented. < 

How far does the act affect passenger carriage? 

Of course it does not release carriers from responsibility 
for negligent navigation causing personal injury to passen- 
gers; but how about their baggage? My own judgment is 
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that it was intended to apply only to goods carried on freight, 
and not to goods carried in part consideration for a ticket, 
and that therefore the law of passenger carriers is not 
affected. 

To what voyage does it apply ? 

The first section forbidding the negligence clauses, the 
second forbidding stipulations against negligent unsea- 
worthiness, and the fourth requiring the issue of bills of lad- 
ing, apply in terms to voyages between the United States and 
foreign ports. Hence those sections do not touch voyages 
between ports of the United States. As the act does not 
profess to be a codification of the law on the subject, 1 hardly 
presume that the express prohibition of negligence clauses 
in relation to foreign commerce allowed them by implica- 
tion in domestic commerce. I infer that the intention of 
Congress was to leave the law in relation to domestic com- 
merce so that any exemptions invalid before the act still 
remain illegal. 

But the third section of the act rendered exemptions un- 
necessary ; for, unlike the others, it applies not only to for- 
eign trade but to voyages to or from any port in the United 
States, and absolves the vessel from liability to its cargo for 
any negligence in navigation, if the vessel were sea-worthy 
at the start. This clause revolutionizes our domestic com- 
merce and puts the shipper at the mercy of the carrier. It 
leaves him the right of action only for lack of due diligence 
in rendering the vessel sea-worthy and properly manned and 
equipped ; and that is a matter so peculiarly in the knowl- 
edge of the owner that the shipper can rarely hope to main- 
tain a successful attack. 

The reason of this radical legislation in favor of the ship- 
owner is probably a desire to encourage ship-building in 
America by enabling the Americans to compete with the 
foreign ship-owner on terms of advantage. As foreigners 
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are debarred the coastwise trade by other laws this addi- 
tional privilege was hardly necessary. 
* A word as to the fourth section : 

This makes it the carrier's duty to issue bills of lading in 
foreign commerce, and makes them prima-facie evidence 
of the receipt of goods. 

This is a mere affirmation of the previous laAv. 

A bill of lading was always a receipt, but, like any other 
receipt, could be questioned. Accordingly, it was well settled 
that as the master had no implied authority to give receipts 
for goods not actually in his possession, a bill of lading for 
goods not received did not bind the ship-owner, and could 
be questioned even in the hands of an innocent holder. 

R. Co.^ V. McFadden^ 154. U. S. 14.3, 

I do not understand that the statute changes this principle. 

The seventh section, providing that the prohibition against 
negligence contained in the first section and the requirement 
to furnish a bill of lading contained in the fourth section, 
shall not apply to the transportation of live animals, changes 
the law materially in reference to this branch of commerce. 
Prior to the act exemptions from negligence were as invalid 
in this as in other cases (Hugo^ 57 F. R,.4.oj) ; but this ex- 
press provision renders the implication irrisistible that stipu- 
lations against negligence in such cases, whether made in 
America or in England, whether relating to American or 
English vessels, will be upheld. 

An important change in the previous law is created by 
this act in the fact that it applies to all vessels carrying mer- 
chandise, and forbids the negligence clauses, even though 
they are not common carriers. 

And this brings us to the important question. What con- 
stitutes common carriers? Thus far I have discussed con- 
tractual exemptions simply in relation to them. 

As I understand the law, it was only inn-keepers and 
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common carriers on whom lay the prohibition against ex- 
emptions from negligence. The developments of modern 
invention will doubtless add to this class, at least as to con- 
tracts of absolute exemption, gas companies, telegraph and 
telephone companies, and, in short, any company charged 
with the public duty which gave birth to the doctrine. But 
I do not understand that private carriers or individuals were 
forbidden suph contracts. Assuming that such is the law 
until I can discuss it at more length, there were many ves- 
sels which were not common carriers and which are pre- 
vented by this statute from stipulating against negligence, 
though they could have done so before its enactment. 

It is easier to name concrete instances than to define ex- 
actly who are common carriers. Perhaps as accurate a 
description as we can find is contained in the case of the 
Niagara^ 21 How. 22^ where it is said : 

"A common carrier is one who undertakes for hire to 
transport the goods of those who may choose to employ 
him from place to place. He is in general bound to take 
the goods of all who oflfer." 

Story, in section 495 of his work on Bailments, thus des- 
cribes them : 

" To bring a person within the description of a common 
carrier he must exercise it as a public employment ; he 
must undertake to carry goods for persons generally ; and 
he must hold himself oiit as ready to engage in the trans- 
portation of goods for hire as a business, not as a casual 
occupation fro hac viceJ"^ 

When we come to apply this definition it is easy enough 
to say that railway companies, running on regular schedules, 
and steamship companies owning a fleet of vessels that ply 
as a constant business, whether on regular schedules or not, 
over an expanse of waters, and advertise for all the cargo 
they can get, come within its terms. And it is manifest that 
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its two important attributes are the public nature of the em- 
ployment and the offer, whether by advertisement or by 
course of dealing, to carry the goods of everyone. Hence 
it is well settled that a general ship is a common carrier. 

Montana^ i2g U. S, 437. 

But all ships are not general ships. In fact the same ship 
may at one time be a common carrier and in the very next 
voyage a private carrier. To illustrate the difference, let 
us suppose that some tramp steamer arrives in the harbor of 
Norfolk " seeking," and inserts an advertisement in a news- 
paper, or has it announced at the exchanges, that the good 
ship Phoenix will, on the first day of August, sail on a voy- 
age from Norfolk to Liverpool, and will to that date receive 
any goods that may be offered at a certain rate of freight. 
This would clearly make her a common carrier. 

Suppose, however, that the North American Transport 
Company, a large charterer of the city, observes that she 
is a capacious carrier, and enters into a charter-party with 
her for her next voyage. The course of trade is that the 
charterer pays a fixed sum for the entire carrying capacity 
of the vessel, and then goes to the different shippers and 
sub-lets them room, a certain space for logs and heavy stuff, 
a certain space for tobacco, a certain space for cotton, etc., 
thus insuring proper trim when loaded. The ship gives 
bills of lading direct to the shipper. It will be observed 
that in this arrangement there is no offer to carry for any- 
one indifferently (there could not be consistently with proper 
loading), and therefore it would seem clear on principle that 
a chartered ship is not a common carrier; and this is the 
current of authority. 

*' A vessel chartered to transport a special cargo only, is 
not a common carrier, and hence is not an insurer of the 
safe delivery of the cargo, and can be held for damage to 
cargo only on proof of negligence." 

Dan^ JO F. R. 6gi, 
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"Under a charter-party giving to the hirer the whole 
capacity of the ship, the owner thereof is not a common 
carrier, but a bailee to transport for hire." 

Lamb v. Parkman^ i S-prague^ J4.J. 

See also Story on Bailments, section 501. 

In the case of Nugent v Smithy i C, P. D, ig^ Brett^ y., 
held that vessels, whether common carriers or not, are sub- 
ject to the legal liability imposed on common carriers ; but 
in the same case on appeal (i C. P. D. 4.2J) this was re- 
pudiated, and the distinction between the liability of a gen- 
eral ship as a common carrier, and that of such ships as were 
not common carriers, was clearly drawn. Bearing this dis- 
tinction in mind, we see that coasting schooners chartered 
for special cargoes, like lumber or coal, tramp steamers 
chartered for a lump sum, and tug-boats which do not trans- 
port, but merely pull, are not common carriers. 

And this brings us to the question whether, independent 
of statute, any individual or private carrier can exempt 
himself by contract, and, if so, to what extent. 

On principle it is difficult to see why this privilege should 
be denied him. The basis of the decisions denying the 
right to common carriers is that they are charged with a 
public duty which they cannot stipulate away ; that they 
deal from a vantage ground with their customers ; and that 
as they are bound to accept goods when tendered, there is no 
consideration for such stipulations. Does this apply to any 
others? Suppose that a Norfolk lumber dealer wishes to 
catch a certain New York market. Freight rates by the 
regular lines are prohibitory. He finds an old schooner in 
port, and offers to charter her, but her owner replies that 
she is about to go in dock to be overhauled, and that she is 
hardly sea-worthy. The lumberman offers to take the risk, 
and a contract is made to this effect. Is there anything 
against public policy in this? Suppose that a traveller goes 
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to a livery stable to hire a team. He is due in the country 
on a matter of supreme importance. The stable man tells 
him that all his teams are out except one team known to be 
dangerous ; and he declines to hire that. The traveller in- 
sists, and agrees to take the risk. Is there any violation of 
public policy in this ? Have the courts the right on their 
own notions of public policy to lay down a rule which would 
forbid the lumberman from catching his market, and the 
traveller from reaching the bedside of a dying wife? The 
fact is, that courts are too prone to be tempted by this glit- 
tering generality ; and they rival the stump-speakers when 
they attempt to descant on the range of " public policy." 

It is in its nature a question for the law-making rather 
than the judicial department ; and too much rhetoric and 
too much buncombe have already found their way into re- 
ported cases on its account, causing the judges to throw off 
their judicial balance and try anew to explore the domain 
of politics ; like the antics of the old fire-department horse, 
who, relegated in the evening of life to the milk-wagon, 
thrills anew and runs away at the sound of the fire bell. 

Chief Justice Best has well said as to this tendency of 
courts : 

'' I am not much disposed to yield to arguments of public 
policy. I think the courts of Westminister Hall (speaking 
with deference, like an humble individual like myself ought 
to speak of the judgments of those- who have gone before 
me) have gone much further than they were warranted in 
going in questions of policy. They have taken on them- 
selves sometimes to decide doubtful questions of policy ; 
and they are always in danger of so doing, because courts 
of law look only at the particular case and have not the 
means of bringing before them all those considerations 
which ought to enter into the judgment of those who de- 
cide on questions of policy. * * * Let that doubtful 
question of policy be settled by that high tribunal, namely, 
the legislature, which has the means of bringing before it 
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all the considerations that bear on the question, and can 
settle it on its true and broad principles." • 

Richardson v. Mellish^ 2 Btng. (p £, C. L.) 24.2. 

The view that anyone not charged with a public duty 
may legally stipulate against negligence is not only sound 
on principle, but supported by respectable authority. Story, 
in his work on Bailments (sections 32-33), states the law to 
be that all but common carriers may contract for exemption 
against negligence or anything short of fraud. Angell, in 
his work on Carriers (sections 37-59), ^^7® down the same 
doctrine ; and yet there are many decisions where this seems 
to be doubted, though an examination of those which have 
been accessible to me seems to indicate that the question 
was either not considered carefully or was a mere dictum. 
One of these is Rosener v Herman^ 8 F. R. 782. It was a 
case where a private employer stipulated with his employee 
that he would not be responsible for injuries caused by de- 
fective machinery. Judge Gresham, in an opinion of half 
a page, containing no discussion or citations, held the 
stipulation invalid. 

If the case had beien one of a common carrier, we might 
not differ as to the effect of this, but it is ruinous to extend 
it to private employers. Cannot a farmer, for instance, 
stipulate with his hired man against the defects of his mill 
or threshing machine? Must the man struggling for a live- 
lihood, with antiquated machinery or a rickety wagon, be 
ruled out from the competition because some doctrinaire 
judge thinks that it is against public policy to let him work? 
Is he, like a common carrier, charged with a public duty, 
or in a position of advantage over anybody? 

I next ask attention to the case of Johnson v. R. Co.^ 86 
^^' 975' A. firm had a contract with a railroad company 
to remove a granite bluff near its right of way. 

The company was to reduce the speed of its trains to six 
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miles an hour in passing the quarry. The contract con- 
tained a provision that it was not to be responsible for in- 
jury to the contractor or his employees from any cause 
whatever. 

The contractor while at work was killed by a train run- 
ning at the rate of twenty-five miles an hour. The court 
held the agreement void, using the following emphatic 
language : 

" To uphold the st'pulation in question would be to hold 
that it was competent for one party to put the other parties 
to the contract at the mercy of his own misconduct, which 
can never be lawfully done where an enlightened system of 
jurisprudence prevails. Public policy forbids it, and con- 
tracts against public policy are void. Nothing is better 
settled, certainly in this court, than that a common carrier 
cannot, by contract, exempt himself from responsibility for 
his own or his servant's negligence in the carriage of goods 
or persons for hire. This is so independently of section 
1296 of the Code, and the principle.which vitiates the stipu- 
lation for exemption for liability for one's own negligence 
is not confined to contracts of carriers as such — it applies 
universally." 

Possibly the explanation of this strong language is that 
it was the discussion of a question which was not argued. 
Was it not putting it just a little too positive to say that such 
exemptions are unknown where an enlightened system of 
jurisprudence prevails? It is well known that they have 
long been upheld in Illinois, New York and Great Britain. 
Are these to be banished from the company of enlightened 
nations? 

It is true that common carriers cannot contract against 
negligence in the carriage of passengers or freight. We may 
also concede that they cannot so stipulate even against em- 
ployees, though this is not entirely settled. But did it apply 
to that case? The person killed was neither a passenger 
nor an employee. He was an independent contractor, not 
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bound to deal with the carrier at all, not dealing at any 
disadvantage. Nor was the railway bound to deal with 
him ; for, though a carrier must haul all goods or passen- 
gers that offer, he is not bound by law to take all contractors 
that offer. It need not have had the bluff cut away if it did 
not choose ; and it might have selected anybody it pleased 
to cut it away. Having the right to refuse the contract en- 
tirely, it had, as included therein, the right to fix its terms, 
and I submit that the court had not the right to interpose. 

With all due deference I feel impelled next to criticise a 
case in the United States Supreme Court which also ignores 
the distinction between the power of bailees for hire and 
the power of common carriers to stipulate against negli- 
gence. I allude to the case of the Syracuse^ 12 Wall, 6yy^ 
which intimates that the owner of a tug-boat cannot agree 
with the owner of the tow that the towage shall be at the 
risk of the latter. 

It is thoroughly settled that a tug-boat is not a com mom 
carrier. 

Transportation Line v, Holt^ gs U. S, 2gy, 

No one ever contended that a tug-boat was charged with 
a public duty, or dealt with its customer from a position of 
advantage. No one ever contended that a tug-boat was 
bound to tow for all that offered. If, then, it has the right 
to refuse the employment entirely, why has it not the in- 
cluded right to prescribe the terms of towage? What 
interest has the community, as a matter of public policy, in 
the details of a contract between tug and tow? What in- 
terest has the community in freezing out from the com- 
petition the poor mariner who owns an old, perhaps an 
unsafe, boat, by forbidding him the privilege of offering a 
reduced towage rate in consideration of a release from, 
liability for negligence ? 

In this Syracuse case a canal-boat in tow of a tug was 
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injured by the negligence of the latter's master. After they 
started, and the towage had been paid, a receipt was handed 
the master of the canal-boat containing a printed stipulation 
that the towage was at the risk of the canal-boat. It was 
not contended that there was any such contract before the 
actual commencement of the towage. The question of the 
right to so stipulate does not seem to have been discussed 
at any length. Mr. Justice Davis commences an opinion, 
mainly devoted to the question of negligence, with the fol- 
lowing paragraph : 

" It is unnecessary to consider the evidence relating to 
the alleged contract of towage, because, if it be true, as the 
appellant says, that, by special agreement, the canal-boat 
was being towed at her own risk, nevertheless the steamer 
is liable, if, through the negligence of those in charge of 
her, the canal-boat has suffered loss. Although the policy 
of the law has not imposed on the towing boat the obligation 
resting on a common carrier, it does require on the part 
of the persons engaged in her management the exercise of 
reasonable care, caution and maritime skill, and if these 
are neglected, and disaster occurs, the towing boat must be 
visited with the consequences." 

This is all that is said on the subject. The case was com- 
plicated with the question whether in fact there was any 
contract of exemption. It was complicated with the ques- 
tion whether a mere agreement to tow at owner's risk could 
be construed as intended to include negligence. It goes 
into no discussion of the comparative powers and duties of 
public and private carriers, or the reason on which their 
different rights and responsibilities are based. It cites no 
authority either from the courts or the text-writers. This 
•case was followed in the James yackson^ g F, R. 614.^ by a 
■mere semble^ for there also the main issue in the case was 
whether in point of fact such a contract had been made. 
.It was also followed in the case of the M. y, Cummings^ 
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i8 F^ R. 178 ; though in this case also the main question 
was whether there was any contract of exemption. 

If there are any other decisions to the same effect my 
researches have not been able to find them. So that the 
denial of this right to one not a common carrier rests on 
two dicta and one semble. 

Now compare with this the doctrine as stated by Story 
and Angell — that anyone but a common carrier may stipu- 
late against anything but fraud — and the case o{ Alexander 
V. Greene, j Hill (JV, K), p, often cited approvingly by the 
Supreme Court, and there can be little doubt as to what 
the law ought to be, if not what it is. It was a case of a 
contract of towage at owner's risk. The opinion discusses 
the question on principle, and is well condensed in the 
following head-note : 

" The owners of a steamboat who undertake for hire to 
tow a canal-boat and her cargo, her master and hands re- 
maining on board and in possession, are not common car- 
riers, but only responsible as ordinary bailees for hire ; and 
this though they carry on the towing of boats as a business, 
holding themselves out as ready to engage for all who may 
desire their services. 

" Though common carriers cannot stipulate for a restric- 
tive liability, other bailees may ; and hence, in a special 
contract by the latter for exemption for all liability arising 
from want of ordinary care and skill, is valid. 

"Accordingly, where a canal-boat laden with merchan- 
dise was towed by a steamer, under a permit stating, 
as the terms of the undertaking, that the canal-boat was 
to be towed at the risk of her master, etc. — Held, that 
though the canal-boat was sunk on the passage by reason 
of want of ordinary skill on the part of those having charge 
of the steamboat, the owners of the latter were not liable. 

" A bailee, however, cannot in this way secure against 
liability for loss or damage occasioned by fraud ; for the 
law will not tolerate that a man shall contract to be safely 
dishonest." 
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If, therefore, the reason of the law is the life of the law, 
and the law ceases when the reason ceases, we may deduce 
from these general principles that public corporations inde- 
pendent of statute may not stipulate against all negligence, 
while others may ; and we may ask the courts to leave 
public policy to the legislature, and, blind to the special 
case, rest their judgment in first principles, from which our 
laws have sprung. 

It is essential to the development of our law that its suc- 
cessive expansions should be deduced from its first elements, 
irrespective of the special facts. The wonderful flexibility 
of the common law, by virtue of which principles originat- 
ing in a distant past adapt themselves to the multiform 
needs of modern civilization, makes it to-day govern the 
freest and wealthiest nations of the globe. Starting in the 
mists of tradition, developing its general features on the 
main lines of its origin, despite pollutions from Romans 
and Normans and Danes and ecclesiastics, it has cast off 
its excrescences, and no prophet is needed to predict that 
in the future it will cover the earth as the waters cover 
the sea. 

Ever expanding to meet new conditions, yet always along 
direct lines, its fitting parallel is the rays of light to which 
are due the brightness and fertility of our planet. Starting 
from a source remote beyond mortal ken, unexplored re- 
gions are illumined by their presence. Mists may intercept 
them and veil from us their heavenly birth. Unusual con- 
ditions of calm or gathering storm may refract them,. and, 
under the guise of a tempting mirage or blinding whirlpool, 
deceive us as to their course. A glittering surface may 
cause us to forget in its contemplation that it is but a re- 
flector of their splendor. A colored medium may transform 
them or decompose them into their elements. But despite 
the phenomena of refraction or reflection or discoloration, 
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they reach the earth ; and under their caresses the laughing 
sea rejoices and sparkles, the flowers and foliage put on 
their richest hue, and all mankind is rejuvenated and en- 
riched by the Heaven-born influence. 



ANNUAL ADDRESS 

BY 

U. M. ROSE- 



*'THE PRESENT STATE OF THE LAW." 

Sir Edward Coke used to say : " If I am asked a question 
of common law, I should be ashamed if I could not im- 
mediately answer it ; but if I am asked a question of statute 
law, I should be ashamed to answer it without referring to 
the statute books." 

If any one ever knew all about the common law, Coke 
was undoubtedly the man. With a constitution that was 
proof against illness and fatigue, with a memory that never 
relaxed its grasp, he gave to the study of the common law 
all his available time and energy from his youth until he 
died in extreme old age. His learning, vast but not varied, 
began and ended with the common law, for which he enter- 
tained feelings of reverence amounting to fanaticism. He 
said that there were rules of the law for which no reason 
could be given ; a circumstance that in his eyes clothed 
them with a mysterious sanction, and conferred on them an 
additional value. A mere dry legist, he cared more for the 
six carpenters than he did for the seven sages of Greece. 
Possessing not the slightest tincture of general: literature, 
scorning all foreign systems of law, as well as the philoso- 
phy of law in general, which he considered to be matters 
wholly irrelevant and speculative, he was perfectly at home 
with executory devises, contingent remainders, shifting and 
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springing uses, and all the other technical creations of the law 
of tenures, which made up a great part of the common law. 
One could easily fancy that he lisped of these things in his 
cradle, and that they peopled his dreams in later life. They 
were to him as household words ; and he knew all of their 
playful ways and cunning habits. Few men could say as 
much ; for that kind of learning was extremely technical 
and difficult ; and Coke's pre-eminence in this respect was 
universally conceded. Chance and circumstance, had had 
much to do with the development of the law of tenures ; 
but selfishness and perversity had operated to render it so 
artificial and intricate that many of its complications tasked 
or eluded the most highly trained intellects ; a fact of which 
Coke at one time furnished a most striking illustration. 

It is well known that Coke was consumed with ambition 
and with avarice. Twice he increased his estate by rich 
marriages ; and the emoluments derived from his practice 
were so great that by the time he got to be chief justice of 
the Court of King's Bench he was one of the largest land 
owners and one of the wealthiest men in England. Hoping 
after his downfall that through the influence of the King's 
favorite he might be restored to power and position, he 
forced his daughter to marry Sir John Villiers, the brother 
of the Duke of Buckingham, preparatory to which union 
he drew up a settlement by which he settled a large estate 
on the ill-sorted couple. Of course such documents were 
closely scrutinized ; and the all-powerful and intriguing 
family of Buckingham must on this important occasion 
have had the aid of as good lawyers and conveyancers as 
could be found ; but when, years after the death of Coke? 
the terms of the settlement were spelled out with the labor 
that is required to decipher an Assyrian tablet, it was dis- 
covered, to the surprise and admiration of lawyers deeply 
versed in the technical learning of feudal tenures, that the 
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title to the estate, after performing various unexpected and 
extraordinary feats, had at last vested in fee simple in the 
right heirs of Sir Edward Coke ; where it still remains.* 

It is needless to say that Coke was not a reformer. His 
^object was to perpetuate, and not to change. Indeed, reform 
was not the order of the day. It is difficult for us now to 
■picture his immediate surroundings. All the English- 
speaking people in the world in his time did hot equal the 
present population of the State of New York ; and Lon- 
don, a town of the Middle Ages, dim, dingy, unlighted, 
iincared for, with its picturesque contrasts between royal 
pageantry and squalid poverty, contained at that time prob- 
ably not more than 300,000 inhabitants, crowded down close 
to the river under the shadow of the Tower. The irregular 
and badly paved streets, the rows of ancient houses in every 
stage of decay, whose monotony was broken here and there 
by a church or a residence of more pretensions, presented 
a prospect that was not suggestive of impending change. 
"Things were much as they were in the days of the Plan- 
tagenets ; and they would probably so continue. As a 
lawyer, the owner of many broad acres, and with such 
surroundings, it was not surprising that Coke should favor 
the established order of things. 

If we look back to the Elizabethan period we shall find 
that the connection then existing with antiquity was close 
and intimate. Whoever was educated at all could read 
Homer and Plato in the original, and could speak Latin, 
the common medium of communication between persons of 
•cultivation all over the world. A slavish adulation of an- 
tiquity was the most prominent feature of the civilization of 
the age. There was a prevailing bigotry on the subject 
that could only be compared with the ancestor worship of 

*For an explanation of the method by which this was done, see 2 Wash. 
tReal Estate, 294. 
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the Chinese. Pierre la Ramee, a contemporary of Coke, a. 
scholar, a virtuous and an honorable man, was persecuted 
all his life, and was finally assassinated, because he ventured 
to dispute some of the theorems of Aristotle. Giordano 
Bruno, the friend of Sir Philip Sidney, who visited Eng- 
land when Bacon was a student at Gray's Inn, and whom 
Bacon must have known, followed in the footsteps of la 
Ramee, and suffered a like fate. He has left on record his 
opinion of the course of teaching then in use in the English 
universities. " Rhetoric, or rather the art of declamation," 
he said, " is their whole study ; and all the philosophy of 
the universities consists of a purely technical knowledge of 
the Organon of Aristotle ; and for every violation of its 
rules a fine of five shillings is imposed." * 

Outside of theological writings, where there was an oc- 
casional mention of the millenium, and outside of the 
writings of Bacon, there was never any expression of hope 
as to the future of our race ; not even in the writings of 
Shakespeare, in which almost everything else can be found. 
The work of the world seemed to have been done, and 
Time to be leaning on his scythe. Scholastics still con- 
tinued languidly their war of words. Nowhere did the 
spell of antiquity lie heavier upon the minds of men than 
in England. We have the most abundant evidence of the 
fact that the spoken language of the time differed only very 
slightly from that which we speak to-day ; but the written 
language was commonly so afFectably archaic that if Coke 
or Bacon or Selden had given a written order for a dozen 
of eggs from a neighboring grocer's, he would have done 
so in language such as was used two hundred years before. 

Coke was a tall, fine-looking, handsome man — a man of 
imposing aspect, strong in body, strong in mind. His form 
and features have been so happily preserved for us by the 

* Giordano Bruno par Christian Bertholmess, Paris 1846, p. 102. 
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art of the painter, his character has been so clearly por- 
trayed by contemporaries, that we seem to see him as he 
appeared as attorney general on his way to Westminster to 
browbeat Raleigh, or to bully some other hapless prisoner, 
who was denied the benefit of counsel, and who, single- 
handed, could ill withstand the torrent of vituperation and 
abuse which were poured out on him by the prosecution ; or 
again as he appeared on his frequent way to the Tower to 
examine prisoners subjected to torture. On such occasions 
he walked very erect, with an air of extreme self-reliance bor- 
dering on arrogance. A vigorous, pompous man that never 
deflated, masterful and abounding in resources, he was dog- 
matic, proud, revengeful, aggressive, rude, dictatorial, pe- 
remtory, cruel, obstinate, unforgiving and tyrannical, a man 
far better suited to excite fear than love. A terrible re- 
minder of him is extant in several volumes of examinations 
of prisoners taken "before torture, during torture, between 
torture, and after torture," amid what cries and bowlings 
we know not, all in his well-known handwriting. 

Coke was unquestionably a man of distinguished ability, 
and of great learning in his particular specialty ; but as he 
thus passed along the streets of London and Westminster, 
he often met two men so immensely superior to himself in 
point of intellect as to render comparison absurd ; two men 
each of whom has formed an epoch in the history of human 
thought ; Shakespeare, of whose life we know almost noth- 
ing, and Bacon, of whose life we know too much. One of 
these he hated, the other he despised. 

It is quite impossible that Coke should not have known 
Shakespeare by sight ; though it is extremely improbable 
that he ever spoke to one whom he regarded as an idler 
and a reprobate, and whose manuscripts he would gladly 
have tossed in the fire. His custom, when he became chief 
justice of the Court of King's Bench, was to charge the 
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grand juries that all players should be punished as va- 
grants ; that is, that they should be placed in the stocks, 
and whipped from tithing to tithing. Yet this man, who 
had probably never seen a play, was not a Puritan ; he was 
only by nature hard, stern, unimaginative and austere, a 
man of the type of the unbending Pharisee. For this and 
for many other reasons Coke has received but little mercy 
at the hands of lay historians and biographers. As he 
never spared others, so they have not spared him. Macau- 
lay, in speaking of Coke's marriage with his second wife, 
Lady Hatton, rejoices to know that '' she did her best to 
make that bad man as miserable as he deserved to be." * 
His great enemy. Bacon, appreciated the value of her ser- 
vices. When he came to die he left her a legacy in his will. 
With lawyers Coke has fared far better than with laymen. 
He was not altogether a bad man, as Macaulay would have 
us believe ; and if we had to make a critical estimate of his 
character we should be compelled to vote on him by sections. 

He was 

** like the toad, which, ugly and venomous. 

Wears yet a precious jewel in its head." 

One of the things that is most highly prized by lawyers 
is an able, learned, unbiased, fearless and independent judi- 
ciary : having the qualities that Coke undoubtedly possessed, 
as conceded by his enemies, and even by Bacon himself. 

One of his odious characteristics was his extreme pe- 
dantry ; for he was the greatest pedant of a pedantic age. 
When, after having been chosen speaker of the House of 
Commons, he was presented at the bar before Queen Eliza- 
beth for her approbation, he began his address in this deli- 
cate and pleasing vein : 

''As in the heavens a star is but ofacum corf us until it 
hath received light from the sun, so stand I corfus.ofacum^ 

* Essay on Bacon. 
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a mute body, until your highness' bright shining hath looked 
upon and allowed me." 

Much more followed of the same sort. Why it was that 
the earth did not immediately open and swallow him up is 
a mystery that has never been satisfactorily explained. 

But we lawyers remember another scene in which Coke 
appeared to more advantage — a moment when he nobly 
cast to the winds the honors and emoluments of office, 
and all the benefits to be derived from royal favor, at a 
time when royal favor and royal resentment were well-nigh 
omnipotent. When James I., called in those days the 
•' Solomon of the North," having resolved to finish the 
work of subjecting the English people to slavery, so nearly 
accomplished by the Tudors, and having the twelve judges 
on their knees before him, asked them whether in the future 
they would not refuse to decide anything adverse to the 
royal prerogative, upon which eleven of them answered in 
a chorus " Yes " ; in that critical juncture Sir Edward Coke, 
forgetting to chop Latin, and talking as good Anglo-Saxon 
as ever yet man spoke, answered with sublime simplicity, 
2^nd in words that are immortal : '* When the case happens 
I shall do that which shall be fit for a judge to do." We 
remember too how, when obsequious deference to kingly 
power was almost universally prevalent, after years of 
striving against adverse circumstances, he at last got 
through the Parliament that "Petition of Rights" which 
finally stayed the exactions of the Stuarts, and placed Eng- 
lish liberty upon an imperishable foundation. Remember- 
ing these things, remembering also that Coke's is still the 
greatest name in the history of our jurisprudence, that he 
has been quoted a hundred times where any other judge or 
law writer has been quoted once, recalling also the fine 
expiatory discipline of Lady Hatton, we are disposed to 
forgive him all his sins. 
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Coke, who had resolved to know nothing but the law, 
and the common law at that, and Bacon, who had taken all 
knowledge for his province, seemed to have been born to 
be enemies. Coke often scoffed at the wide and miscella- 
neous learning of Bacon, who in his turn was exasperated 
by the narrowness and bigotry of Coke. It was not diffi- 
cult to make an enemy of Coke ; but Bacon was an agree- 
able person, learned, witty, wise, an entertaining and in- 
structive companion, a forcible and persuasive speaker, by 
temperament bland, affable, charitable, liberal and concilia- 
tory. Excepting Coke it would seem that he never hated 
anybody ; but the gratuitous insults and contumely publicly 
and repeatedly bestowed on him by Coke finally stirred up 
in him a sentiment of hatred that was foreign to his tolerant 
nature, a feeling of hostility that afterwards never slept. 
They were rivals in everything, even in love — if a head- 
long steeplechase for the hand of a rich widow can be 
called by that name ; ^nd neither of them ever asked for 
quarter, or made the slightest concession. History hardly 
presents another example of individual hostility so deeply 
seated, so unremitting, so long continued. No feud of the 
Capulets and the Montagues or of the Guelphs and the 
Ghibelines ever developed more ill-will. It seems a pity 
that these two extraordinary men should have been con- 
temporaries ; for without the other either might have had 
all the wealth and honors to which they both aspired with all 
the zeal which ambition and avarice could breed. As it 
was their antagonism embittered and blasted the life of 
each. It was largely through the infiunce of Bacon that 
Coke was stripped of the ermine, and consigned to the 
Tower, where he had been times without number to see 
the rack and the thum-screw applied to the helpless victims 
of the law. The gloomy structure must have had a strangely 
familiar look to him when the huge iron doors closed upon 
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him. But his day of triumph came when he helped to drag 
Bacon from the woolsack, and to stamp on his brow the 
indelible mark of infamy. 

It has been said that every man is, consciously or uncon- 
sciously, a follower of either Aristotle or of Plato ; but 
Bacon was not a disciple of either. With that fine com- 
prehensive glance which enabled him to dispose of a whol^ 
system in a few words, he said that Plato subordinated the 
universe to thought, while Aristotle subordinated it to words. 
With Bacon the universe stood not solely for either intellect 
or for logic ; but every phenomenon required a separate and 
an unbiased study for itself. Only by the evidence of the 
senses, painfully and laboriously employed in every possible 
direction, could the secrets of the sphynx be discovered. 
Bacon was the first and the greatest of the moderns. With- 
out assistance he closed the record of the past, and raised 
the curtain upon the modern world. The phrase " the 
interpretation of nature " was invented by him to denote a 
process seemingly the most obvious of all ; but which was 
the last thing thought of. Of all the ancients he most 
closely resembled Socrates, who had indeed told men that 
their generalizations were based on no accurate knowledge. 
But Socrates confined the field of his inquiries to questions 
of intellect and of morals ; by which unfortunate limitation 
he delayed the progress of civilization for more than two 
thousand years. 

In 1592, when Bacon was thirty-one years of age, he 
proposed in the House of Commons a plan to amend, con- 
solidate and condense the whole body of English laws, to 
reduce them in bulk, to simplify them in form, and to render 
them consistent, leaving out all repetitions and whatever 
was obsolete. 

Coke, who was nine years older than Bacon, and was 
also in Parliament at that time, was in the plenitude of his 
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powers, and had almost reached the meridian of his. fame- 
No proposition could have been made to which he would 
have been more averse. Coming from anyone it would 
have been odious ; coming from Bacon it was detestable* 
Everything was a mystery in those days, even the making 
of shoes and hats ; and it was due to the dignity of the law 
•that it should be the greatest of all mysteries. In the good 
olden time its mystery had been properly guarded and pre- 
served, because legal proceedings were recorded in law 
Latin which Cicero could not have read, or in law French 
which no living Frenchman of woman born could under- 
stand ; but now in a less reverent and more inconoclastic 
age such proceedings were required to be preserved in 
English, which was only rescued from vulgarity by many 
technical terms borrowed from other languages, and by a 
peculiar and antiquated phraseology. The proposition to 
deprive the law of the last vestige of clothing, and thus to 
expoise it naked to the laughter of its enemies, was no less 
sacrilegious than indecent. The simplification of the law 
would be the undoing of it, since no one would respect 
what every one could understand. The English Constitu- 
tion would be overturned, life would lose its sweetness, chaos 
would come again, and death would be the only refuge* 
We may be sure that Coke said something about the rash 
presumption of inexperienced youth. He probably con- 
cluded by denouncing Bacon as an enemy of mankind and 
a traitor to his country. 

In this contest the odds were greatly in favor of Coke ; 
a fact which he knew full well. As a scholar in politics 
Bacon excited a certain amount of distrust, which was en- 
hanced by the novelty of his proposition. As a politician 
Coke was immeasurably his superior. Long afterwards 
Bacon, looking back over his career, said of himself that 
he was better suited to hold a book than to play a part. In 
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an extremely conservative age the precedents of centuries 
weighed heavily against him. Nothing of the sort had been 
tried since the compilation of the old Byzantine codes, of 
which but few legislators had ever heard. In this respect as in 
many others Bacon was very far ahead of his age. Had he 
succeeded, the evolution of our law would have been wholly 
changed ; and English jurisprudence, instead of lagging be- 
hind the continental systems, would have led the van in the 
march of reform. In England his effort fell still-born ; but 
it attracted marked attention abroad, and served to accele- 
rate the development of the law in alien lands. 

Bacon, great as he was, was in no sense a universal genius, 
as he has sometimes been pictured in imagination. Never, 
save in fancy, did the universal genius exist. Outside of 
the sphere of his genius Bacon was shorn of his strength, 
and was like unto other men. Though he had the flight of 
an eagle, yet he always skimmed along close to the surface 
of the earth. He tried his power in architecture, both theo- 
retically and practically ; but the results were unqualified 
failures ; and his metrical translations of the Psalms must, 
always take rank, along with the worst specimens of poetry 
ever produced in our language. He had unbounded genius 
for whatever is practical ; but farther his gienius did not go. 
Curiously enough, the civilization which he projected, 
wonderful beyond conception, partakes largely of all of his 
defects. As the law is, or ought to be, above all things 
practical, it was strictly within his domain. He had not 
the marvellous technical knowledge of the common law 
that made of Coke an oracle in his profession ; but he pos- 
sessed a comprehensive insight into the spirit, adaptability 
and philosophy of jurisprudence which Coke could never 
have acquired. 

So thoroughly conscious was Bacon of the necessity of 
the work for which he had endeavored to obtain the sanction 
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of Parliament, that he afterwards resolved to carry it out as 
an individual enterprise. In his "Proposal for amending 
the laws of England," addressed to James I., he showed 
that he had thoroughly matured his scheme, and that he 
contemplated nothing revolutionary. '' I dare not advise," 
he said, "to cast the law into a new mould. The work 
which I propound tendeth to pruning and grafting the law, 
and not to plowing it up and planting it again ; for such 
a remove I should hold indeed for a perilous innovation." 

This great work, which might have been the crowning 
glory of almost any lifetime, was never to be accomplished. 
Bacon spoke of it in his last years regretfully as a work that 
required assistance, and that he had been compelled to forego. 
The failure has been a loss irreparable ; for no one that ever 
lived was better qualified for such a task than Bacon. It seems 
.^strange that in his busy life, animated by such extensive de- 
signs, filled with so many vicissitudes, he should have formed 
this plan so early and should have brooded over it so long. 
Bacon's cat>acity for labor was something marvellous. Dur- 
ing the four years that he was chancellor he cleared off 
the long arrears of Ellsmere, and passed judgment in 
.36,000 cases, though during that period he presided over 
the House of L(5rds, was active in all affairs of state, par- 
ticipated in all kinds of social functions, and added largely 
to his voluminous writings, most of which were translated 
into Latin, either by himself or by others under his super- 
vision. From early manhood he was a frequent debater in 
Parliament, and until he ascended the bench he was en- 
gaged in an extensive practice in the courts ; so that 
although it might seem that his printed writings would ex- 
haust the labors of a lifetime, yet they represent but a small 
part of the work that he performed ; hence it is only matter 
for surprise that he accomplished as much as he did. 

Though the more important works of Bacon were pub- 
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Hshed in Latin in order to render them everywhere current 
among scholars, yet they were very soon translated into 
several modern languages, so that they might be made 
accessible to a still larger circle of readers. They pro- 
duced a profound impression ; but their scope was not fully 
understood ; and it cannot be said that they were received 
with much favor. Church and State remained attached to 
the old moorings ; and the bar, always conservative save 
where a principle of public liberty is involved, adhered 
rigidly to the methods of Coke. The great majority of 
scholars were blindly, fanatically attached to the old order 
of things. Outside of a very small circle of personal 
friends, such as Sir Henry Wotton and Hobbes of Malmes- 
bury, it is doubtful whether Bacon up to the time of his 
death had made a single convert ; and the subsequent pro- 
gress of his doctrine was slow, being achieved in spite of 
many obstructions. When Dr. Johnson, a little more than 
a hundred years ago, spoke of the study of science as being 
derogatory to the higher faculties of the mind, he echoed 
the sentiment of a great majority of his countrymen. New- 
man said that even in his time Oxford was a mediseval uni- 
versity.* It is only within the last twenty or thirty years 
that the Baconian philosophy can be said to have attained 
to a definite triumph ; and even now a belated combatant 
occasionally fires a random shot at the advancing column ; 
but no damage is done, and the incident is soon forgotten. 
Bacon is the only great and radical reformer who was 
not at the same time an ardent propagandist. Judging 
from the effect of his teachings the man that fired the 
Ephesian dome was but a timid conservative compared to 
him ; but he promised no Utopia, and besought no man to 
enlist under his banner. Indeed so frequent and impressive 
was his advice against a rash acceptance of any novel doc- 

^Apologia pro vita sua, p. 149. 
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trine that it may almost be questioned whether he himself 
did not entertain misgivings as to the beneficial effects to 
be anticipated from the tremendous mine that he was en- 
gaged in planting under the venerable bastions of antiquity. 
Convinced that everything is experimental, and that caution 
should preside where the issues are uncertain, and are so 
immense as to affect the entire future of humanity, he said : 
" It were good therefore that men in their innovations would 
follow the example of time itself, which indeed innovateth 
greatly, but quietly, and by degrees scarce to be perceived " ; 
and he recommended that " novelty, though it be not re- 
jected, yet be held for a suspect." But it is difficult to be- 
lieve that when he said in his last will : ** For my name 
and memory I leave it to men's charitable speeches, and to 
foreign nations, and to the next age," he did not anticipate 
the final success of a revolution compared with which all 
other revolutions were only the dust of the balance. 

It would require volumes to recount the triumphs of utili- 
tarian science founded on the philosophy of Bacon, includ- 
ing all the inventions and discoveries of modern times, 
which constitute the theme of common declamation. Doubt- 
less the debt we owe to him exceeds all of our powers of 
computation ; but it is not possible to make a gain in one 
direction without a corresponding loss in some other. If 
Bacon really had any misgivings as to the ultimate effects 
of his teachings, events have proved that his fears were not 
wholly without foundation ; for the countless victories of 
science have failed to bring to our race that spirit of peace 
and contentment, rarer even than happiness itself, which has 
been the dream of the wise and the good ever since the 
world began. While we boast of our increasing knowledge, 
we must confess that our progress has raised up social ques- 
tions that seem to defy solution, and that threaten to over- 
turn the framework of society ; that the present age is in 
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profound revolt against ills of life that seem to be incurable, 
and that were formerly borne almost without complaint ; 
and that the constantly increasing complexities of modern 
life tend continually to make of existence a more deadly 
and desperate struggle. 

If it would be difficult to count up the debt that we owe 
to Bacon, it is equally impossible to compute what we have 
lost. A hundred years ago one of the first judges of the 
Supreme Court of the United States spoke of the Scotch 
philosophy of Thomas Reid as being as great a discovery 
as the discoveries made by Sir Isaac Newton. But alas for 
the mutability of things, the philosophy of Thomas Reid 
interests the present generation no more, while all the 
other systems of philosophy from Thales to Compte and 
Schopenhauer are drifting out of sight. It is a subject 
worthy of reflection that these tremendous derelicts, em- 
bodying the speculations of many of the greatest minds 
that ever lived concerning the faculties, the surroundings, 
the origin and destiny of man, hardly produce a ripple in 
the current of modern thought. 

If one should spend his life in counting, weighing and 
classifying grains of sand in a valley, he would, no doubt, 
in the course of time acquire a wonderful dexterity in that 
pursuit ; but he would hardly possess a fit conception of the 
beauty and grandeur of the outline of the surrounding hills. 
"The business of the poet," said Imlacin Rasselas, '* is to 
examine, not the individual, but the species ; to remark 
general properties and large appearances ; he does not 
number the streaks of the tulip, nor describe the different 
shades in the verdure of the forest." 

No ; he deals not with minute details and sundries ; and 
in an age of details and sundries we have eliminated the 
poet. If Bacon planted the seeds of a revolution that 
overturned the work of Coke, he has rendered another 
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Shakespeare impossible. Not by the aid of parliamentary 
grant or congressional appropriation, nor by the organiza- 
tion of gigantic corporations, can the sacred muse be wooed 
back to a world which she has deserted. The legitimate 
drama has been banished from the stage, or returns only 
after long intervals to revisit the scenes of her former 
triumphs. Barren as were the Middle Ages in most fields 
of thought and action, yet they brought forth new types of 
architecture that have been found worthy to take their place 
alongside of the immortal creations of Greece and Rome ; 
while we, in the way of originality, only succeed in pro- 
ducing hideous sky-scraping structures that, as seen from 
the surface of the moon, cast their long, black, revolving 
shadows over the neighboring houses and streets. If at 
times we display great interest in the arts of painting and 
sculpture, it is mostly of the kind that is got up to order ; 
but of that exquisite sense of the beautiful that made the 
illiterate Athenian multitude the finest art critics that the 
world has ever seen, we have not a trace; and in the ab- 
sence of it we pin our faith to the guide-books. Our litera- 
ture, made up now almost wholly of works of fiction, is 
nearly as ephemeral as the publications of the amateur 
writers of stories in the daily papers. At intervals of a few 
months some novel is acclaimed as immortal by enthusiasts 
that could not tell the name of it a year later. 

The eloquence of the statesman has degenerated into the 
rant of the demagogue. Chrisostom and Savanarola, Bos- 
suet and Massillon, Stillingfleet and Wesley and Whitfield, 
sleep in their hallowed tombs, and have left no successors. 
It would be a pleasant thing for us to have at the bar such 
men as Erskine and Curran and Webster and Pinkney ; 
but the age does not produce them, and we get along the 
best we can without them. It was said long before Na- 
poleon that there is but one step from the sublime to the 
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ridiculous ; but in an age in which we have become pain- 
fully conscious of the limitations of our powers, the ridicu- 
lous has gradually encroached on the sublime until there is 
only a fading line between them ; and in deadly and con- 
stant fear of crossing it, we timidly take refuge in the com- 
monplace. Music itself, heavenly maid, of all the fine arts 
the oldest, the most faithful and the tenderest friend of man,, 
she who has soothed and comforted his sad heart in every 
time of sorrow ever since the morning stars sang together,, 
is said by some to be undergoing a like eclipse. 

This also was in our destiny. Wonderful as are the ad- 
vantages that we have derived from the scheme of Bacon 
for the improvement of mankind, yet it cannot be denied 
that in some respects our adoption of it has been like the 
second eating of the forbidden fruit. This was the in- 
evitable consequence of his teachings, the sum and sub- 
stance of which was that we should put lead on our wings ; 
that we should no more be led by sentiment, nor seek the 
inaccessible, nor dally with the vague and the undefined. 
And we have kept the faith ; and are keeping it more and 
more strictly as the years go by, with more and more em- 
phatic results. It is only the other day that Professor 
Goldwin Smith declared that if he lives a few years longer 
he expects to see the last poet, the last horse, and the last 
woman ; three things that will certainly be missed. A little 
reflection would have convinced him that the last poet has 
already passed by. 

These are things that we cannot help. Though we may 
sometimes look regretfully to the past as Schiller looked 
back to the Gods of Greece, or as Mary of Scotland gazed 
on the receding shores of France, yet our way is onward ; 
and we shall never more be content to sit down by the de- 
serted hearthstones of our ancestors. Perhaps hereafter 
some genius as original as Bacon, and equally unheralded^ 
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shall reveal to men some' better way that is now hidden 
from our eyes. 

If the law in its higher aspects has failed in its develop- 
ment in respect of harniony, or symmetry, or unity, or facility 
of being understood, that result has been reached through 
causes that Bacon distinctly pointed out and repeatedly 
warned us against. Although he recommended the closest, 
most analytical and most discriminating scrutiny of indi- 
vidual instances, thereby opening the door to infinite di- 
versity, yet he urged in the most impressive manner that 
through this diversity, by means of arrangement, co-ordina- 
tion and scientific classification, we should re-establish unity 
and harmony and symmetry on larger, truer and more in- 
telligible foundations ; a process not applicable to poetry 
and the fine arts, which were not within his scheme, but 
one which is above all things applicable to the law. 

No one was ever so great a destroyer as Bacon ; but he 
did not destroy for the Sake of destruction ; but only for 
the purpose of building again with lasting materials on a 
more secure basis. Everywhere he inculcated the neces- 
sity of classifying and organizing all facts of external obser- 
vation, not only with a view to the preservation of knowl- 
edge, but also with a view to facilitate the making of new 
discoveries, looking also possibly to that unification of 
knowledge, which up to this time remains no more than a 
pleasing dream. 

It might have been supposed that the law, being largel}'^ 
experimental, and naturally adjusting itself easily to com- 
prehensive rules, would have offered the most obvious and 
inviting field for the exhibition of the theories of Bacon ; 
but his teachings have had perhaps less effect on English 
law than on any other science. The practice of reporting 
individual cases, which he found established, was an antici- 
pation to some extent of his methods of critical inquiry as 
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to individual instances; but the legal profession rejected 
his doctrine of careful classification and constant and scru- 
pulous revision upon every new accession of knowledge. 
It is, however, a safe prediction that his doctrines, trium- 
phant in all other fields of inquiry, must eventually prevail 
in English and American law also, the most intractable of 
all materials yet encountered. 

With his greater singleness of purpose Coke was enabled 
to accomplish, though in a very different way, a task that 
Bacon was compelled to forego. Though not the author 
of the English system of reporting, he brought the art to 
a degree of perfection never before attained, and rarely 
reached in latter times ; he gave to the ofiice of reporter a 
new dignity and importance ; while in his Commentaries 
upon Littleton he covered the whole field of English law 
as it then existed. His reverence for antiquity prevented 
him from discriminating between things in full force and 
things obsolescent and things obsolete ; and hence he de- 
voutly preserved every technicality that was anywhere im- 
bedded in the law ; thus hampering legal development along 
the lines of natural justice and equity, and raising up that 
large and influential body of lawyers, who, adhering always 
to the strictest letter of the law, made a fetish of every con- 
ceivable technicality, lawyers who rendered perpetual hom- 
age to the deified Quibble ; who shuddered at the thought 
of an erasure in a deed, who were ready to go into convul- 
sions at a suggestion to amend a pleading, and who seemed 
really to believe that the universe would some day be de- 
railed and destroyed by a misplaced comma. 

There is no doubt but that Coke's work was and remains 
a colossal monument of labor and industry. He was the 
Moses that led the profession out of the wilderness of the 
year-books, the abridgments, the unwritten, the confused 
and undefined customs. Before this, the law was but poorly 
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understood, or was not understood at all ; but Coke flattered 
himself that with his commentaries, which offered a short 
road to knowledge, a man might hope to attain to some 
acquaintance with the common law after the lucubrations of 
twenty years ; a saying that must have filled the hearts of 
the students of the Inner Temple with exceeding joy. 

When the crowning edifice of the common law was thus 
made complete. Bacon had already set at work the forces 
that were to effect its demolition. The common law estab- 
lished a lay and ecclesiastical hierarchy reaching from the 
serf to the throne. The political fabric was mortised and 
riveted together in every possible way. The penal laws 
were hardly less bloody than those of Draco. The feudal 
system of land laws, with its fantastic complications, its op- 
pressive exactions, afforded a striking example of the cul- 
mination of aristocratic misrule. Though the institution 
of chivalry, now an object of universal derision, had struck 
the first blow in her interest, woman, by the common law 
remained a slave from her cradle to her grave. In short, 
there was some reason for saying that the law as it then 
existed was ''the result of the blundering and chicanery of 
several generations that in legal language is called the 
wisdom of the age." 

The common law possessed, however, one virtue that 
redeemed many sins. It was instinct with that political 
liberty that was born and nurtured among the tribes that 
lived in the shadows of the great oaks of Germany for 
ages before Tacitus placed their simple customs in contrast 
with the meretricious manners of Imperial Rome. 

But whatever its virtues or faults may have been, it was 
not endowed with the permanence which the rigidity of its 
structure gave to it in the eyes of Coke. The chancellor 
was already engaged in smuggling into the country the 
equitable principles of the civil law, which were at a later 
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day to filter into the common law courts until the whole 
lump should be leavened ; and the new civilization, starting 
into life at the voice of Bacon, was to render the affairs of 
life 80 varied and complex as to make the common-law 
system wholly inadequate to the wants of men. 

What Bacon desired was that Parliament should enter 
upon a career of cautious, prudent and enlightened law 
reform. The work of Coke was conceived in a different 
spirit ; but his name as a jurist was so great, his accuracy 
so surprising, that his summing up of existing law acquired 
an authority almost as absolute as that of a legislative enact- 
ment. They were both great men, and great lawyers ; but 
their methods were essentially different. Coke had all the 
qualities of a great judge, and Bacon had all the qualities 
of a great judge except the indispensable virtues ; one was 
the greatest of reformers, the other belonged to the ranks 
of the most extreme conservatism. 

After the death of Bacon there ensued a period of two 
hundred years, during which the spirit of Coke lay heavy 
on tower and tree, and during which no one even so much 
as mentioned the name of law reform. Scientific men stole 
the ideas of Bacon without remorse, without acknowledg- 
ment ; and lawyers discredited him because he had shone 
in fields which they were disqualified to enter. But when 
Blackstone had presented his stately and classical outline 
of English law Bentham fired his signal gun of revolt. 
When the discussion on the reform bill of 1832 admitted 
some rays of light into the mediaeval dungeons of English 
law, crustaceans began to lose their vitality and to disap- 
pear, and insurgents like Mill,- Langdale, Mackintosh, 
Romilly and Brougham took up the task where Bacon had 
left off. They fought often unprevailing, but with occasional 
victories the value of which no one at present disputes. Time 
would fail me to speak of the manner in which the warfare 
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has been carried on by Field and by others in our own 
country. But the contest begun by Bacon still remains un- 
decided. 

The most common objection to allowing the law to reveal 
itself in a statutory form, as Bacon proposed, is that case 
law is much more flexible than statutory law. If flexibility 
is what is desired, manifestly the best thing to do is to leave 
all questions to the discretion of the judge. But the quality 
of inflexibility, supposed to inhere in statutes, is a delusion. 
Most of us have heard how it was that the Statute of Uses, 
passed with great deliberation by King, Lords and Com- 
mons, had no other effect than that of adding three more 
words to conveyances of land ; and most of us have ob- 
served how numerous statutes which seemed to a casual 
observer to be solid and rigid, under the skillful manipula- 
tion of the courts have first become flexible, then plastic, 
then fluid, until at last becoming gaseous, we have seen 
them exhale and disappear into interstellar space. What 
in our ignorance we had taken to be a promontory of firm 
land proved to be only an evanescent fog bank. 

Flexibility is only another name for uncertainty ; and 
proverbially the highest excellence of the law consists in its 
freedom from uncertainty. The law is supposed to be made 
up of rules ; and flexibility or uncertainty is that which 
renders any rule ineffectual. Whatever is intelligible must 
have some definite form, or some power of resistance, or 
some consistency. The lawyer who wants flexible rules, is 
like the carpenter or the geometer who should attempt to 
draw straight lines along the edge of an unconfined shoe 
string. Consciously or unconsciously he favors that laxity 
which makes of the law a snare for the ignorant and the 
unwary, an accomplice of fraud and crime. The laws 
which " palter with us in a double sepse " are worthy of 
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the malediction which Macbeth at last bestowed on false 
prophets that 

'* keep the word of promise to our ear, 

But break it to our hope.** 

When laws are few, like those of Solon or Lycurgus, it 
is not difficult to reduce them to a written form. When 
they increase in number the difficulty increases. Thus the 
difficulty of making a code increases just as the need of a 
code becomes more urgent. With us the undertaking is so 
immense that we hardly dare give it a serious thought. 
The endeavor seems like that of putting the ocean into a 
pint cup. Increase of knowledge brings confusion, and 
confusion requires a reduction to method. But our collec- 
tion of card houses, made up of case law, is so extensive, 
so ramified, so void of contour, such a wilderness of per- 
plexity, that we are afraid for any one to touch it. There 
is no map or bird's-eye view of it, no living guide that 
knows a tithe of its convolutions, labyrinths and entangle- 
ments, so that no lawyer is willing to trust any other lawyer 
or set of lawyers to undertake what seems to be a hopeless 
task. We know that the intelligent advocate of a code 
does not propose to change the law itself, but only to 
change the form in which it is expressed, cancelling what- 
ever is obsolete, contradictory, or redundant, reducing the 
remainder to an orderly arrangement. But the Italians 
have a well known saying that the translator always be- 
trays ; and as the proposed change of form is a kind of 
translation, we tremble for the result. We are afraid that 
while the wine is being decanted from one vessel into 
another some drop of the precious fluid may be lost ; or 
that some fermentation may supervene that may impair 
the flavor of the whole. We recall the pleasant story told 
by Voltaire of the way in which the Sultan Haroun-al- 
Raschid caused all the wisdom of his vast library to be 
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condensed first into five hundred volumes, then into one 
volume, and then into a single sentence, with an unexpected 
and disappointing result. 

But every great change is attended with fears, many of 
which are usually groundless. By whomsoever done the 
work will no doubt bear that stamp of imperfection which 
seems to be the trade mark of the visible universe ; but it 
can hardly be worse than our present state in which the 
law is fast drifting from the region of the unknown to the 
region of the unknowable. After all, though the talents of 
Coke and the genius of Bacon would not be amiss in the 
accomplishment of such a task, yet the qualities required, 
though of a high order, are not really of the highest ; 
patience, fidelity and accuracy being most in demand. 

Cardinal Wolsey, who was certainly a sincere friend of 
the cause of education, desired to raise a fund out of the 
proceeds of confiscated estates to establish a university in 
London for instruction in the civil and common law ; a 
measure which was defeated by the rapacity of the courtiers 
of Henry VIII. 

Noticing this incident Lord Campbell says : " Such an 
institution is still a desideratum in England ; for with splen- 
did exceptions, it must be admitted that English barristers, 
though very clever practitioners, are not such able jurists as 
are to be found in other countries where law is systemati- 
cally studied as a science." 

Just here he struck a very sore spot. We have thousands 
of individual instances, mere snap-shots of the law on the 
rack, showing the law in countless contortions, a wilderness 
of notes without any text ; but we have no scientific system. 

In no way has the insular condition of England been 
more fully shown than in the development of her laws. 
Without dwelling on the European continental system, I 
may say in few words that by that system the laws are 
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reduced to written codes ; that the courts do not as such 
make any laws, their decision in one case not being au- 
thority in another: A council of revision looks after the 
written law, recommending needed changes as experience 
may suggest. In some countries this council is permanent ; 
in others it is appointed from time to time as may seem 
needful. It is of course in communication with distin- 
guished judges and jurists throughout the country ; and its 
influence on the legislative department is paramount, though 
not decisive. 

Comparative jurisprudence is a subject so extensive that 
it is necessarily but little understood ; but it must not be 
inferred that English law has not been studied by continen- 
tal jurists. It has been studied closely by specialists ; and 
one of its institutions, that of trial by jury, has been in 
modern times adopted into various continental systems. 
Nevertheless I believe that it would be quite impossible to 
find that any continental jurist has ever expressed a prefer- 
ence for judge-made law, that peculiar institution of the 
English speaking races. 

The entire adoption of the continental system is not 
practicable, and is really not desirable. Our lawyers would 
never consent to a change so radical as that which would 
result from the adoption of the practice of continental 
courts, which in deciding cases, briefly recite a few facts, 
and then pronounce judgment without citing authorities be- 
yond perhaps an occasional reference to the code. The 
question is whether Bacon was right in thinking that case 
law should be regarded as only provisional, and that it 
ought to be revised, arranged, condensed and re-uttered in 
statutory form, so that the whole law might be briefer, 
more systematic, more comprehensive, more intelligible 
and more authoritative. 

It is said by historians that just before the compilation of 
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the codes of Justinian, the Roman law had become so vo- 
luminous that no one could understand it, and that the 
books which contained it would have made a load for many- 
camels ; but it would be easy to show that our law books 
are far more numerous than could ever have been those of 
Rome, or indeed of any other country. 

Our law is fragmentary. It is like the broken mirror of 
Richard II. ; and day by day it is broken into still smaller 
pieces. It is for the most part a vast and heterogeneous 
collection of individual instances. Since the time that 
Coke made his accurate survey of English law the great 
books of the common law have never been adequately 
posted up. Since that time, now more than two hundred 
and fifty years, entries have only been made in journals, 
blotters, day books, in loose memoranda on detached sheets ; 
and by almost any one that desired to write on the subject. 
When we want to know how any particular account stands, 
we refer to all manner of writers and judges as experts, 
who disagree after the manner of experts. The courts are 
perpetually in conflict. If Charles V. could not succeed 
in making a few clocks keep time together, it would be 
sheer madness to expect that a hundred or so of courts 
whose reports are printed could be kept in accord. On 
almost every question they are found to vary ; and they are 
generally as divergent as Sampson's foxes. 

We have had various labor-saving devices, Leading 
Cases, Selected Cases, American Decisions, American 
Reports, and so on. Then we have annual volumes on cer- 
tain topics of the law, legitimate successors of the annual 
Keepsakes, Tokens, and Books of Beauty, issued by Lady 
Blessington and others in the first half of this century. 
Then we have digests and text-books on all subjects with- 
out number. But these we can hardly use in court ; for 
while one section or one page may be favorable to our 
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views, the next will be hostile ; so that, whatever w^ may 
use in the seclusion of our chambers, what we require in 
the court-room is the uncontradicted, the immaculate, the 
austere, the uncriticised original report. 

Where there is such a conflict among the authorities uni-^ 
form results are not to be expected. A judge may decide 
almost any question any way, and still be supported by an 
arraj'^ of cases ; and his decision will at last probably be the 
result of temperament or of prepossession. It is one of 
the maxims of our law that that law is the best that leaves 
the least discretion to the judge. But in the existing con- 
flict of authorities a judge can hardly decide anything 
without exercising his discretion. A choice between an- 
tagonizing cases involves a large discretion. I apprehend 
that if by some photographic process we could get a visible 
outline of our nebular system of law, it would ajipear very 
much in the shape of the chancellor's foot. The mere fact 
that every judge attempts to express his conception of the 
law in his own language must of itself be prodtictive of 
endless controversy. 

Our text-books are for the most part collections of multi- 
tudinous head-notes, which are no more than eompressed 
^tablets of the law, warranted to keep in all climates, con- 
venient for administration to all the courts; but^as no two- 
of them are alike, and as they are liable to interact upon* 
and to neutralize each other, their effect on the judicial 
economy is only a matter of conjecture. The glorious un- 
certainty of the law which was some time a proverb has 
become a truism. 

A man's library is often a fair index to his character. 
Coke's library consisted of folios, not many in number; for 
in those days there were only twelve volumes of reports, of 
which nine were year books. Besides these he had the 
statutes of the realm, and various abridgementlsr. His> 
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library, though exhaustive, was not large. We may sup- 
pose that a single shelf might hold all the books of a law 
library of that time. 

Nothing is more in contrast with the age of Elizabeth 
than the modern deluge of books. There are now added 
to the National Library in Paris about 60,000 volumes a 
year, making about 6,000,000 volumes in the course of a 
century, even if there should be no increase from year to 
year. In various other public libraries the number of an- 
nual additions is perhaps no less. Of this 60,000, it is 
quite impossible that more than 500 volumes can have any 
reasonable or even tolerable excuse for being. When we 
look at the books and pamphlets that litter our book stalls, 
for the most part mere sweepings of vacant chambers, it 
seems a pity that most of them shall be handed down to a 
remote posterity like the mummied cats of Egypt. If 
things go on in this way for a thousand years it is hard to 
see how such vast collections as must accumulate can be 
housed and cared for. As books continue to breed like 
rabbits in Australia, the time may come when it may be a 
thing to mention in one's epitaph as commending him to 
all ages that he never wrote a book, and when the man that 
utterly extirpates a book will receive more honor than one 
who has written a hundred ; but before that time comes it 
would be a public boon if the Malthusian doctrine for the 
restriction of population could be applied to the production 
of books. It seems a pity that the tribunal composed of the 
barber and the curate that disposed of the library of Don 
Quixote could not have been perpetuated with an immense 
increase of jurisdiction. But no books increase faster than 
our law reports. It is deplorable that there cannot be some 
kind of central clearing house, where reported cases may 
cancel each other, leaving us some net and intelligible re- 
sult. If things go on at the present rate, the time must 
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soon come when any new Omar will be hailed as a deliverer 
and as a public benefactor. 

Years ago they had a law in Sweden that possessed some 
excellent features. Whoever wrote a foolish or an evil 
book was condemned to eat it under penalty of death. He 
thus appeared in the character of Saturn devouring his own 
children. By a humane provision the author was allowed 
to serve up his book with such ingredients as might render 
it most palatable. Theodore Reinking, having written a 
stupid book in Latin on political subjects, was condemned 
under this law in 1644. It is said that he cooked his book 
up into some kind of a sauce, in which form it no doubt 
acquired a piquancy that it had not before possessed. The 
punishment was presumably effectual, as there is no evi- 
dence that he appeared again as an author, probably having 
lost his taste for books. Such a law would not only lessen 
the number of books, but it would promote brevity and sim- 
plicity of style ; for if a man were in danger of having liter- 
ally to eat his own words, it may be supposed that he would 
not use any more than were necessary, and that he would 
avoid sesquipedalian words, any one of which would suffice 
for a hearty meal ; while the rigid enforcement of such a 
law would tend greatly to promote the improvement of the 
culinary art, to say nothing of the accurate knowledge that 
would be acquired as to the effect of different kinds of 
literary diet on the digestive organs. 

A year or so ago I read what seemed to be a very sensi- 
ble report by one of your committees on the subject of the 
avalanche of law books that daily issues from the teeming 
press. Soon afterwards I saw a notice of this report in a 
publisher's circular, in which the publisher said that if 
lawyers did not want new books, the remedy was easy ; 
they need not buy them. It was very kind of him to say 
so; and what he said was true; but it was not the whole 
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truth. Collectively we could refuse to buy such books, in- 
dividually we cannot. We are like the armed powers of 
Europe. Each and all would be benefited by a general 
disarmament; but neither can disarm unless all the rest 
will do so. As nearly all of our law stands on the shift- 
ing sands of individual cases, and as every new case, like 
every new child that is born, is fraught with unknown possi- 
bilities, self-preservation requires that we shall keep up 
with the disorderly and rapidly moving procession as well 
as we can ; arid as we cannot remember one case out of a 
hundred, even if we had time to read them all, we have to 
buy digests and text-books without number, good, bad and 
indifferent, to serve as convenient indexes. If we fail to 
act thus, dire will be our fate. If, for instance, we have oc- 
casion to refer in argument to the Dartmouth College case, 
we may apprehend that our adversary, holding aloft a late 
issue of some reporter, will triumphantly announce that 
that decision has been overruled by the Supreme Court of 
Alaska, a fact that he supposed was known to every prac- 
ticing lawyer ; or, if emulating the eloquence of Patrick 
Henry, we refer to the Magna Charta, our opponent will 
announce with fiendish exultation that he holds in his hand 
a book fresh from the press, a book destined to form an 
epoch in the history of jurisprudence, a mature work on the 
Statute of Limitations as applied to Estrays, written by a 
retired minister of the gospel of several years standing, 
which demonstrates conclusively that the Magna Charta 
was never enacted in the manner required by the English 
constitution. Happy shall we be if we shall be able to 
produce some printed paragraph saying that the learned 
judges of the Supreme Court of Alaska have fallen into an 
error as to the Dartmouth College case, or that the ex- 
tremely erudite author of the text-book mentioned has- 
drawn his conclusion from insufficient data. Thus it is that 
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we have to buy all the latest books, if for nothing else in 
order to defend ourselves against the bad law that is con- 
stantly being exploded on the profession. To a traveller 
from Cathay it might well seem that the legal profession is 
organized and maintained solely in the interest of book- 
sellers. 

To the really thoughtful mind the expedient of a strike 
must sometimes have suggested itself. If we were only 
organized, and had a master lawyer, who could tell us how 
and when to strike, and if we could manage to evade 
Federal injunctions, we might march on the principal pub- 
lishing centers, and, firing their immense magazines of un- 
sold law books, we might feel one moment of delirous joy 
to see the landscape illuminated by what Coke called " the 
gladsome light of jurisprudence." 

Or if we preferred milder measures, we might issue an 
ultimatum, saying : " We do not want any more of your 
books. If the law is a science at all, anything capable of 
human comprehension, we haVe more books now on that 
subject than there are on all other scientific subjects put 
together, leaving out of course all those that are wholly 
obsolete on one side. Mind cannot master them, the mem- 
ory cannot retain them. Extremes meet, and too much 
law is the same as no law. By dint of endless repetitons 
counsel is darkened, bv reason of multitudinous illustrations 
the rule is lost sight of." 

In arguing the case of Jones v, Randall^ Cow^. j<?, be- 
fore Lord Mansfield, Mr. Dunning said : " The laws of this 
country are clear, evident and certain ; all the judges know 
the laws, and, knowing them, administer them with up- 
rightness and integrity." 

Mr. Dunning certainly displayed a keen sense of humor ; 
but Mansfield, true to his Scotch origin, answered seriously, 
saying : ** As to the certainty of the law mentioned by Mr. 
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Dunning, it would be hard upon the profession if the law 
was so certain that everybody knew it ; the misfortune is ' 
that it is so uncertain that it costs much money to know 
what it is, even in the last resort." 

The rule, correctly stated, is that all men are presumed 
to know the law except the judges of the courts. They are 
not presumed to know it ; and hence they cannot be held 
resposible for any official conduct based on ignorance 
or misconception of the law. The courts, which are only 
the judges idealized, are however presumed to know the 
law ; a presumption that can be safely indulged, since it 
involves no personal liabibility ; a mere complimentary 
fiction, as most lawyers know, like the presumption that all 
men are innocent. 

None of us pretend to know the law ; or if we know it 
at all it is in a very general way, something like the man- 
ner in which we know our native country, by maps, by 
boundaries, by great mountain ranges, and by a few land- 
scapes, being ignorant of the most of the multitudinous 
details. When asked a question about the law, whether 
written or unwritten, we answer with a modesty and dis- 
trust not innate, but which is the fruit of many surprises 
and diappointments. We never could have known much 
of such a boundless subject ; and much that we may have 
known has been forgotten. 

Mr. Livingston, in his report on the penal code of Louis- 
iana, said: ''Is it not a mockery to refer me to the com- 
mon law of England? Where am I to find it? Who is to • 
interpret it for me? If I should apply to a lawyer for a 
book that contained it, he would smile at my ignorance, 
and, pointing to about five hundred volumes on his shelves, 
would tell me that these contained a small part of it; that 
the rest was either unwritten, or might be found in London 
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or New York, or was shut up in the breasts of the judges at 
Westminster Hall." 

At present an American lawyer, pointing to shelves con- 
taining at least five thousand volumes, would say that no 
one knows, or pretends, or hopes ever to know the law. 
Were Coke alive now he would not pretend to know all the 
unwritten law. Such stupendous knowledge was never 
vouchsafed to mortals. We are soon to have a digest that 
is to contain references to nearly five hundred thousand 
American cases, overflowing, like the floods of Egypt, 
through all the letters of the alphabet. 

Our statutes are for the most part as fragmentary as the 
unwritten law. Drawn up often by some rural member 
who is trying his prentice hand on legislation, and who 
would not hesitate to change the orbits of the planets if he 
had a chance, mutilated in the legislative mil), thundering 
in the preface with preposterous titles and irrelevant pre- 
ambles, contused, riddled and broken by discordant and 
conflicting amendments, dislocated and distorted by im- 
possible provisos, they inspire us with a sense of dismay ; 
so that after perusing them repeatedly we are fain to con- 
fess that they are like the " idle tears," and that we " know 
not what they mean." Or if the statute is more carefully 
drawn, and by a more competent hand, it will generally be 
found to be a mere stone or log thrown in for the purpose 
of checking or diverting some current of judge-made law, 
with the unexpected result of overflowing remote gardens 
and plantations of which the author of the statute had 
never a thought. 

The time was when it was supposed to be a reproach to 
call one a case lawyer ; but now we are all either case 
lawyers, or are not lawyers at all. Cases are our counters, 
and there are no coins. Our legal arguments are for the 
most part a mere casino-like matching and unmatching of 
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cases, involving little or no intellectual effort. The law is 
ceasing to be a question of principles, and is becoming a 
mere question of patterns. Often we have to snatch the 
cases from the vast mouldering heap in haste. Some of 
them may have been overruled, others may be moribund; 
Some of them may be like Thoroughgood v. Bryan^ over- 
ruled by the court that made them, or like Duinfor*s case^ 
repealed by act of Parliament, but still having a posthumous 
existence in some of our States. We do not know how the 
matter may stand,; but we walk out on the unsteady footing 
of these cases to the extreme limit, and marshal the court 
the way it should go. The judge may be learned ; but he 
may know no more of these particular cases than we do. 
The familiar sound of Brown v, yones may awaken some 
far-off memory like the reminiscences of childhood ; and on 
the faith of that case he may decide the question one way 
or the other, only to find out afterwards that he was in error, 
as the case that he recalled was another case between the 
same inveterate litigants. 

Brown and Jones, whose qujjrrels live after them, have 
been overtaken by a strange destiny. They disputed 
perhaps about an ox found damage feasant, levant and 
<:ouchant ; and, going to law tooth and nail, they hurled 
sulphurous imprecations at each other, and cherished a 
mutual hatred that might be compared in intensity to that 
which animated Coke and Bacon. Their warfare is over, 
and they have long since been buried in remote and forgot- 
ten graves ; but now by the irony of fate they appear in all 
law books bracketed together in an eternal embrace, like 
Francesca da Rimini and her lover in the shades below ; 
and their united names serve as a tag to indicate some 
particular principle or axiom of the law over which new 
controversies arise from time to time. Seeing them so 
often engaged in this ^as de deux this modern Damon and 
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Pythias might seem to be as inseparable as the Siamese 
twins; but at rare intervals we catch a glimpse of one or 
the other of them walking alone, ex parte ^ as if in a trance, 
^* wrapped in the solitude ol his own originality." Obscure 
as they were, a certain amount of mytery attended their 
coming hither and their going hence ; but if, either jointly 
or severally, they served to make clearer the difference 
between trespass and case, Or to explain the true inward- 
ness of the Absque Hoc^ surely they did not live in vain. 

The trial of each case in our courts brings with it a retrial 
of many former cases ; and each lawyer engaged in court 
sets up his own mental alembic in order to distil the law of 
the cases cited by him from the concrete facts in which it is 
embodied ; a task requiring time, patience and discrimina- 
tion, but which must often be accomplished with a degree 
of haste which renders anything like accuracy impossible. 
In many instances we simply call over our rosary of cases, 
pitting against one decision by Chief Justice Marshall ten 
later ones rendered by Mr. Justice Shallow, without any 
attempt at discrimination as to facts, partly because lack of 
time forbids that necessary process. 

With proper relays of books there is no reason why un- 
der our sytsetn a legal argument should not go on forever, 
provided the principal actors could be rendered immortal, 
and could be made proof against exhaustion. As the mat- 
ter stands, after the incumbent of the bench has been pelted 
with cases of every degree of relevancy and irrelevancy for 
some hours, during the latter part of which time, being now 
thoroughly hypnotized, he has been engaged in a vain effort 
to find out what the universe was made for, he finally re- 
-covers sufficient animation to pass on the question, *' so ably 
and exhaustively discussed at the bar," as he is pleased to 
remark, deciding, perhaps, as charitable people are wont 
to do, in favor of the most importunate beggar, who is gen- 
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erally the worst of the lot. For no truer thing has been 
uttered than was spoken by Judge Dillon, who says : 

** When the judges resort, as they frequently do, to analo^ 
gies supposed to be furnished by previous cases for the rule 
of decision to apply to the case in hand, it must often be 
extremely uncertain in advance what the result will be ; 
and it is frequently doubtful whether, fettered in this way, 
they reach as sound results as if governed by general con- 
siderations of what is right and just." * 

I have made no special estimate ; but I think I cannot 
be far wrong in supposing that there are in this country 
to-day in common use at least ten times as many law books 
as there were forty years ago ; and during the last twenty 
years the progressive increase in the number of such books 
has been greatly in excess of all previous calculations. A 
short chapter, in Blackstone's Commentaries, on Corpora- 
tions is now expanded into the magnum opus of Judge 
Thompson on that subject, consisting of six volumes of 
more than a thousand pages each, of which a proper index, 
as the publishers inform us, would require a volume of from 
four hundred to eight hundred pages. 

The most of the new cases that are reported are in prin- 
ciple mere repetitions of former cases ; and as such they 
are not only useless, but detrimental. More than two hun- 
dred years ago the Statute of Frauds of Charles II. was 
enacted. It seemed to be simple enough, comprising only 
a few sections ; but the last work on the subject of this 
statute is a bulky volume, containing reference to thousands 
of cases. It must be plain that if with all of the adjudica- 
tions we do not understand the statute, then we never can 
do so. Indeed, the statute is so stuck all over with cases, 
just as the hull of a ship is sometimes stuck all over with 
barnacles, that we hardly ever see it ; and whenever we 

* Law and Jurisprudence of England and America, p. 272, n. 
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consult that branch of the law we lose ourselves among 
the glosses that have been put upon it. In short, our legal 
science tends rapidly to a mere strife of words not unlike 
that in which scholastic learning finally broke up and dis- 
appeared. 

Of course one may be an advocate of codification with- 
out approving of many wild optimistic theories that have 
emanated from its most enthusiastic partisans. If Bentham 
seems to belong to tTiat class it must be remembered that 
when he took up arms against the existing state of the law, 
English jurisprudence was burdened and disgraced by many 
absurdities, which have since disappeared under an influ- 
ence which Bentham was the first to inspire into the public 
mind. It must also be conceded that the excessive zeal of 
reformers is sometimes beneficial in redressing the balance 
that is ruled by an equally unreasonable conservatism. 

A medium course would no doubt be safest. A few judi- 
cious additions to our Statute of Frauds, for instance, might 
condense and give definite expression to whole volumes of 
case law. Recently the commercial law of England has 
been enacted as a statute consisting of a hundred sections, 
reducing the volume of the law on that subject, as was 
estimated by the author of the statute, to about one five 
thousandth part of its former bulk. In this country the 
reduction by the same process would hardly be less than 
one fifty thousandth part. 

The statute referred to seems to have given very great 
satisfaction in England ; but some such work is much more 
needed here than there, both on account of the greater num- 
ber of our law books, and on account of an anomaly that 
exists nowhere else. Ever since the decision in Swift v. 
Tyson it has been held by the Federal courts that they are 
not bound to follow the decisions of the State courts of last 
resort in respect of questions of general commercial law. 
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Thu« it often happens that a State court and a Federal court 
sitting side by side will purposely decide cases on a like 
state of facts differently. This gives to the complaining 
party in many instances not only a choice of forums, but 
also a choice of results ; an evil which ought not to exist, 
an evil which would not exist, if the law on this subject 
were reduced to the form of a statute, either State or Fed- 
eral. Perhaps if Congress could be induced to pass an 
interstate and international commercial code, all the States 
would soon adopt it ; an.d this would certainly be a great 
improvement on our present chaotic methods. There are 
other branches of the law that, like commercial law, natu- 
rally lend themselves to codification ; and prudence would 
suggest that they should first receive attention, the process 
being gradually extended to other topics. 

In England the constitution is unwritten. It is nothing 
but a collection of customs more or less vague. There is a 
notion that in order to be respected it must be concealed, or 
wrapped in mystery like the veiled prophet. No one knows 
what it is, and anyone can claim for it whatever he likes. 
We in America assume that we occupy in this regard a 
much more enlightened position. Our organic law is all 
written, so that anyone can read it that pleases. It is more 
important than all other laws put together. It sums up all 
the guaranties of rights of property, of life and of liberty, 
precious heir-looms acquired after ages of deadly strife and 
warfare, sealed with the blood of a long line of patriots and 
brave men. While we do not question the necessity of ex- 
pressing the fundamental law relating to these vital prin- 
ciples in terse and deliberate language through the organ 
of conventions composed chiefly of laymen, we scruple to 
undertake the perilous task of reducing to peremptory and 
plain written words the law relating to bills of exchange 
and promissory notes. 
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" The frightful accumulation of case law," said Sir Henry 
Maine, " conveys to English jurisprudence a menace of 
revolution far more serious than any popular murmurs, and 
which, if it does nothing else, is giving to mere tenacity of 
memory a disgraceful advantage over all the finer qualities 
of the legal intellect." * 

In this country of course the case is far worse. Com- 
pared with that of the American lawyer, with his prodigious 
collection of cases, the condition of the Chinese printer 
with his hundred thousand separate blocks with which to 
set up the printed page, is enviable. 

Reviled or contemned, whoever favors a rational law re- 
form may possess his soul in peace. The stars in their 
course fight for him. Sooner or later the present system 
must break down under its own weight. Every new case 
that is decided, every new digest or text-book that is issued, 
but hastens the day when the great Pontine marsh of case 
law shall be drained. 

When Napoleon at St. Helena looked back over the past, 
he said : '* My code is the sheet anchor that will save 
France, and will entitle me to the benediction of posterity." 

His genius and energy had sufficed to compress the evo- 
lution of centuries into less than a lifetime ; and now, when 
his scepter had turned to ashes, when all his conquests had 
been wrenched away, and he was a lonely prisoner far 
from the scenes of his triumphs, something told him that 
beyond his victories on the field of battle, more enduring 
than towering arch, or stately column, or marble sepulchre, 
would be a work of peace to which he had given only a 
part of four months of his time, a work unstained with 
blood, unpolluted with crime. 

Perhaps I cannot better close what I had to say this 
evening on a topic that requires much more ample and pro- 

* Village Communities, p. 347. 
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found consideration than I have been able to give it, than 
by quoting the language of a modern writer : 

" A petty State, having little to boast of, may well keep 
its laws, or what are called its laws, hidden in obscurity ; 
but a great country loses half its dignity 'and strength when 
it cannot in an orderly and methodical way give some 
account to all whom it may concern of the main reasons 
why its social progress and the contentment of its citizens 
have been so well assured." * 

*1 Paterson, Lib. Subject, 175. 
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CONSTITUTIONAL CHANGES IN VIRGINIA. 

*'The absolutely unique feature," says Judge Dillon, "of 
the political and legal institutions of the American Re- 
public is its written constitutions, which are organic limita- 
tions whereby the people by an act of unprecedented wis- 
dom have i in order to establish justice, to promote the 
general welfare, and secure the blessings of liberty to 
themselves and their posterity,' protected themselves against 
themselves " ; and it is not the least of the glories of Virginia 
that she led the way in the adoption of this device, and set 
the example of a free people voluntarily putting restraints 
upon themselves in the exercise of sovereign power. 

This great contribution to political science we owe to the 
Virginia Convention of 1776, which framed the first Con- 
stitution of the State. On the 15th day of May, 1776, that 
Convention instructed the congressional delegates from Vir- 
ginia to move Congress to declare the United Colonies free 
and independent States ; and at the same time it appointed a 
committee to prepare and submit to the Convention a declara- 
tion of rights, and *' such a plan of government as would be 
most likely to maintain peace and order in the Colony and se- 
cure substantial and equal liberty to the people." Among 
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the members of this committee were Patrick Henry, George 
Mason, James Madison and Edmund Randolph. The Bill 
of Rights was adopted on the 12th of June, and the plan of 
government on the 29th of the same month. The new Con- 
stitution was not voted on by the people, but went into effect 
at once. 

Both the Bill gf Rights and the Constitution were for the 
most part the work of George Mason, whom Jefferson^ 
though he did not approve of the Constitution, describes 
as " one of our really great men, of the first order of great- 
ness." The preamble was drawn by Jefferson, who was 
then in Congress at Philadelphia, and two or three parts of 
a plan of government which was sent by him to the con- 
vention, but was received too late for full consideration, 
were adopted, with some alteration. The preamble and the 
Declaration of Independence being both by the same hand, 
and having the same object — to justify political separation 
from Great Britain — are very similar, but the preamble was 
prior in composition. 

" The Virginia Bill of Rights," says a distinguished Vir- 
ginia author, "as a summary of the rights of man and of 
the principles of free government, stands, and is destined 
to stand, without a rival in the annals of government." 
George Mason, the author of this great paper, is now be- 
ginning to enter more fully into his just renown. On the 
1 2th day of June last, the one hundred and twentieth anni- 
versary of the passage of the Bill of Rights was celebrated 
at his grave, and an oration on his life and services was 
delivered by Mr. Justice Harlan of the Supreme Cburt of 
the United States. 

The Constitution was what it purported to be — a mere 
form of government, providing for the separation of the 
legislative, executive and judicial functions, and for the 
establishment of a representative legislature, with certain 
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executive oflScers, and courts of justice. It created a gov- 
ernment under which none but freeholders could vote or 
serve in the Legislature; and the Legislature, which was 
constituted as at present, except in the number and qualifi- 
cations of its members, was made the principal depository 
of power. The Senate consisted of twenty-four members, 
elected from twenty-four senatorial districts ; and the House 
of Delegates consisted of two members elected annually 
from each county, and one from certain cities and boroughs, 
and the number was not limited. The sessions were an- 
nual, and either House had the right to adjourn for any 
time and to any place without the consent of the other. 
Thirteen constituted a quorum in the Senate, but no quorum 
was fixed for the House of Delegates. In imitation of the 
British Parliament the legislative power was unequally dis- 
tributed between the two Houses. All laws were required 
to originate in the House of Delegates, to be approved or 
rejected by the Senate, or, with the consent of the House, 
amended by the Senate, except money bills, which could 
not be amended, but were required to be wholly rejected 
or approved. The two Houses were finally put upon an 
equality by the Constitution of 1851. The Legislature 
could not change the form of the government, but in all 
other respects, except such limitations as were imposed by 
the Bill of Rights, there were no restrictions on its legisla- 
tive power. 

The executive powers were vested in a Governor, assisted 
by a Privy Council. The Governor was elected annually, 
and his powers were strictly limited. He was made eligible 
for three successive terms, but after going out of office he 
could not be re-elected for four years. He was given au- 
thority to embody the militia, and have the sole direction 
of them when embodied ; to convene the Legislature in 
special session on the application of a majority of the House 
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of Delegates; to make certain military and minor civil ap- 
pointments, with the advice of the Councilor on the recom- 
mendations of the county courts ; and with the advice of the 
Council to grant reprieves and pardons, except where the 
prosecutions were carried on by the Legislature, or the liiw 
otherwise. directed ; and generally to exercise the executive 
powers of government according to the laws of the Com- 
monwealth.' He was expressly forbidden to exercise, under 
any pretense, " any power or prerogative by virtue of any 
law, statute or custom of England." 

The Privy Council, or Council of State, which was in- 
tended as a further check on the Governor, was elected by 
the Legislature and consisted of eight members, whose terms 
of office were indefinite. Changes in its membership were 
made by the removal of two members every three years by 
a joint ballot of the General Assembly. This peculiar pro- 
cess of voting members out of office came to be called the 
" Scratch," or " Ostracism," and was necessarily productive 
of much ill-feeling. Benjamin Watkins Leigh, in discuss- 
ing it in the Convention of 1829-30, said : **I have been a 
member of the Assembly in one of the scratch years (as 
they are called), when, without offence, or suspicion of 
offence, two members of the Council were to be removed 
by ballot ; and never have I experienced more pain than I 
suffered in witnessing and bearing part in the scratch. I 
saw men of honorable feeling and of high worth subjected 
to the deepest mortification." This process was changed 
by the Convention of 1829-30, and the Councillors were 
elected for limited terms. The powers of the Council were 
merely advisory. In the cases submitted to them the Gov- 
ernor could not act without their advice, but he could act 
against it. In case of the death, inability, or necessary 
absence of the Governor, the President of the Council — 
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elected annually by themselves from among their own 
number — acted as Lieutenant-Governor. 

In the judiciary department the Constitution provided for 
the election of judges of the Supreme Court of Appeals 
and General Court, judges in chancery, judges of admiiralty, 
and justices of the peace, who composed the county courts. 
The organization of the several courts, except the county 
courts, which were continued intact from the Colonial gov- 
ernment, was left to the General Assembly. The county 
courts were composed of the justices of the peace, and in- 
asmuch as they had the right to nominate the justices, they 
were practically self-perpetuating bodies. They appointed 
also their own clerks, and controlled the appointment of the 
sheriffs, coroners and militia olBicers of the respective coun- 
ties, and the justices, acting individually,. appointed the con- 
stables. Besides their judicial duties, they were the principal 
organs of the local government, and were so efficient in 
their several functions that " a grace beyond the reach of 
art" is said to have gone into their creation. 

The right to fill all the most important offices was given 
to the Legislature. The delegates to the Continental Con- 
gress, and all the principal executive and judicial officers 
of the State, including the Governor, the members of the 
Privy Council, the judges of the Supreme Court of Appeals 
and General Court, judges in chancery, judges of admiralty, 
the Secretary, Attorney General, and Treasurer, were elected 
by the General Assembly by the joint ballot of both Houses. 
All the other executive and judicial offices designated in 
the Constitution were filled by appointment, in almost all 
cases, on the nomination of the county courts. There were 
no popular elections except for members of the Legislature. 
The government was essentially a government by represen- 
tives, and the interference of the people was reduced to a 
minimum. 
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The Governor, the members of the General Assembly, 
and the Treasurer were elected for fixed terms ; but most 
of the officers, including the judges and clerks of the sev- 
eral courts, and the Secretary and the Attorney-General, 
held oflBce during good behavior. The clerks of the courts 
might be removed for cause by the General Court, and the 
other oflScers, except the Governor, might be removed by 
impeachment. The Governor could not be impeached until 
he viras out of oflSce ; and so there was no means provided 
for his removal. 

Objections to the Constitution began to be made soon 
after its adoption. Among the first and most influential of 
its hostile critics was Thomas Jefferson, who, in his Notes 
on Virginia, written in 1 781, enumerated six "capital de- 
fects," already discovered by time and trial. In two most 
important particulars — the definition of the right of suffrage 
and the apportionment of representation — the Constitution 
made no change from the Colonial system ; and whatever 
objections might be made to the Constitution in other re- 
spects it was these provisions especially which contained 
the elements of future trouble. They gave the Constitution 
its sectional and so-called aristocratic character — aristo- 
cratic in its recognition of the influence of property. The 
sectional character of the Constitution was a result of equal 
county representation whereby the eastern part of the State, 
on account of its greater subdivision into counties, became 
entitled to a disproportionate number of representatives. It 
unfortunately happened that the slave interest was greatest 
in the same section, and the access of power to the slave- 
holders, by reason of this coincidence, was accepted by 
them as the result of a fundamental principle which made 
slavery a basis of political power. In this way perhaps 
even more than by the freehold qualification the influence 
of property became an active ingredient of the government, 
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but by its intimate connection with the interests of the slave- 
holding part of the community it biecame at the same time 
sectional, and a most powerful agent of disruption. Ine- 
quality of power, which was thus erected by the slave- 
holders into a permanent principle of government, was not 
accepted with patience by those parts of the State where 
slave property amounted to little or nothing. Concessions 
to the free communities were made from time to time by 
the creation of new counties, and in i8 17 by a reformation 
of the senatorial districts, and an apportionment for the 
Senate on the basis of the white population as shown by 
the census of 1810. But the demand for reform was not 
satisfied by these expedients, and at length became too 
strong to be further resisted. After repeated failures a bill 
was passed by the Legislature during the session of 1827-28 
to take the sense of the voters on the call of a Convention, 
and the call was made by a vote of twenty-one thousand 
eight hundred and ninety-six to sixteen thousand six hun- 
dred and forty-six. 

"Immediately," says a contemporary account, " a deep 
interest was spread through the Commonwealth. The 
people began to cast about for such men as were best quali- 
fied to serve them. There was no restriction in their right 
of selection, either as to the office which was held or as to 
the place where the delegate resided. Each of the twenty- 
four senatorial districts, into which the State had been 
previously divided, was entitled to four delegates ; and in 
some cases the people of one district were induced to lool^ 
into others for such men as they thought best fitted to 
represent them. The consequence of this great excitement 
was that an assembly of men was drawn together which has 
scarcely ever been surpassed in the United States. Some 
have even held it to be equal to the celebrated Convention 
which met in Virginia in the year 1788 to pass upon the 
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Federal Constitution. Much of what was venerable for years 
and long service ; many of those who were most respected 
for their wisdom and their eloquence ; two of the ex-Presi- 
dents of the United States ; the Chief Justice of the United 
States ; several of those who had been most distinguished 
in Congress or the State Legislature, on the bench or at 
the bar, were brought together for the momentous purpose 
of laying anew the fundamental law of the land." * 

The Convention assembled at Richmond on the 5th of 
October, 1829, and adjourned on the 15th of the following 
January. Ex-President Monroe was elected to preside over 
its deliberations, and he was conducted to the chair by ex- 
President Madison and John Marshall, Chief Justice of the 
United States. Madison had sat in three other fiamouis con- 
ventions. He was the sole survivor of the Convention which 
had framed the first Constitution of the State, and one of 
the two surviving members of the Convention which had 
framed the Constitution of the United States, and he had 
taken a leading part in the Virginia Convention of 1788, 
which ratified the Federal Constitution. He now closed 
his public life in the same kind of work in which he had 
made his enduring fame. Among the other members of 
the Convention were John Randolph of Roanoke, John 
Tyler, afterwards President of the United States ; Littleton 
Waller Tazewell, Abel P. Upshur, Benjamin Watkins Leigh, 
William B. Giles, and Philip P. Barbour, who, after the re- 
tirement of President Monroe from the chair, on account of 
ill health, was elected President of the Convention.! 

* Preface to Debates of Convention. 

fThe late Rev. Dr. J. B. Jeter was an attendant on some of the sessions of 
the Convention, and in his Recollections of a Long Life, he speaks of it as fol- 
lows : ** It contained," he said, "many men of national fame, some of them 
having participated in the Revolutionary struggle, and occupied the highest 
posts of honor. James Madison was there. He was about eighty years 
old, small of stature, with a pleasing countenance, and of dignified man- 
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The subjects which most engaged the Convention^ were 
those, of course, which had been most prominetit in the 
agitation for reform, namely, the apportionment of repre- 
3entation and the restrictions upon the electoral franchise ; 
and the great point of difference upon which the conflicting 
theories were radically opposed was the extent to which 
property should be represented iti government. On the one 
side the contention was that the government should be by 
a majority of numbers, and on the other side by a majority 
in interest, and that those who had the greatest stake in the 
government should have the greatest share of power in the 
administration of it. The whole question, vital as it is in 
itself, derived its extraordinary interest from the existence 
of slavery, and the localization of slave property in certain 
parts of the State. It was discussed in a series of most 
masterly debates, and occupied the Convention during far 

ners, but not of commanding presence. James Monroe, a few years his 
senior, was a larger man, a more notable person, but showing more clearly 
the infirmities of age. Judge Marshall, a few years younger than Madison, 
was tall, lean, bony and loosely jointed, but quite vigorous, and exhibiting 
nothing of the decadence of age. Among the distinguished men who fol- 
lowed close after the Revolution, I may mention Littleton Waller Tazewell, 
William B. fciles and John Randolph. Tazewell i^as a fine, venerable look- 
ing man, of whom it was stated that Judge Marshall said, * his mind is as 
clear as light and as pure as ether.' * * * Prominent among the leaders 
of the Convention — men in the full vigor of life, and fired with the desire of 
distinction — were Leigh, Upshur, Broadnax and the Barbours. I must not 
omit the name of Alexander Campbell, then rising into eminence. He was 
a Scotchman, well educated, exceedingly fluent, but on a theatre for which 
his training had not fitted him. * * * Judge Philip P. Barbour presided over 
the body with great efficiency and dignity. * * * One thing was quite clear, 
the old men did not wield the influence in the Convention which they had 
formerly exercised in deliberative bodies. Monroe was elected Prtsident of 
the Convention, but retired from the office on account of his unfitness to 
perform its duties. Madison displayed his good judgment by declining to 
enter into debate, and giving his opinion e^tr cathedra plainly and concisely 
only on important questions. Marshall was the only man who had passed 
the age of three score years and ten that showed himself able to grapple in 
argument with the men of renown in the full vigor of lifje. All who en- 
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the larger part of its session, but the opposing parties were 
so nearly equal in numbers and so widely divided in theory 
that no settlement could be reached except by mutual con- 
cessions. 

The qualification for suffrage was lowered so as to give 
the right to vote not only to freeholders but also to rever- 
sioners, remaindermen, lessees for years, and housekeepers 
paying taxes. For the apportionment of representation the 
the State was divided according to natural geographical 
divisions into four districts for the House of Delegates, con- 
sisting of the Trans- Alleghany, Valley, Piedmont, and Tide- 
water sections ; and for the Senate into two great divisions, 
one lying east and the other lying west of the Blue Ridge 

countered the Chief Justice in debate felt that they had their hands full. 
Randolph, Leigh, Upshur and Broadnax, men in the prime of life, were 
unquestionably the lions of the Convention. Nor should the name of Philip 
Doddridge, of Northwestern Virginia, be overlooked. He struck me as 
being one of the most sensible, practical, active members of the body. * * * 
The most notable man in the body, or at least the member who made the 
deepest impression on my mind, and of whom I retain the most vivid recol- 
lection, was John Randolph of Roanoke. He was unquestionably the most 
perfect orator to whom, in the course of half a century, it has been my 
privilege to listen. I have heard many of the most eminent speakers of the 
present age in this country, and some in Europe, in legislative halls][and in 
pulpits, and I have not seen one who seemed so thoroughly to understand 
the art of public speaking as he did. I have probably heard speakers more 
profound in thought, more convincing in argument, and more moving in 
appeal, but none so faultless in speaking as was the orator of Roanoke. 
His voicerwas sharp and quite peculiar, but not unpleasing to the ear. His 
gestures were few, but all graceful and expressive. In the art of pausing 
he was unrivalled. He would throw together the clauses of a sentence ex- 
citing expectation, and before he would bring out its meaning, with his hand 
gracefully elevated, he would pause, as if some thought too large for utter- 
ance were struggling to find expression. There was no doubt but that the 
sentence would be gracefully and forcibly finished. The delay intensified 
the desire to hear the conclusion. Every head was pressed forward and 
every eye was strained to mark the effect of the coming bolt. Nor was 
there any disappointment when it came. It went to the mark with unerring 
precision and with resistless force. His style was natural, clear and strong, 
adapted simply to convey and press his thoughts.*' 
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mountains ; and the House of Delegates, which had grown 
to an unweildy, disproportionate, and costly body of two 
hundred and fourteen members, was reduced to one hundred 
and thirty-four members. Thirty-one delegates were given 
to the twenty-six Trans-Alleghany counties, twenty-five to 
the fourteen counties in the Valley, forty-two to the twenty- 
nine counties in Piedmont, and thirty-six to the counties, 
cities, and boroughs in the Tidewater section. In the 
Senate, which was increased from twenty-four to thirty- 
two members, thirteen members were given to the western 
and nineteen members to the eastern division. There was 
a shift of power under the new apportionment to the Valley 
and Piedmont sections, one of which was comparatively 
non-slaveholding, and the other slaveholding. 

The powers of the Legislature were somewhat restricted 
by incorporating into the Constitution the Virginia statute 
of religious freedom, and provisions adopted from the Fed- 
eral Constitution prohibiting the suspension of the writ of 
habeas corpus^ and the passage of any bill of attainder, ex 
post facto law, or any law impairing the obligation of con- 
tracts, or any law whereby private property might be taken 
for public uses without just compensation, or any law 
abridging the freedom of speech or of the press. These 
restrictions have been retained unchanged in all subsequent 
Constitutions, except that by the Constitution of 1869 the 
Legislature was given the power to suspend the writ of 
habeas corpus " when in cases of invasion or rebellion the 
public safety may require it." 

In the executive department the Governor's term was 
extended by the Constitution of 1830 from one to three 
years, and he was made ineligible for three years next after 
the end of his term. He was required to send in an annual 
message to the Legislature, and his powers were somewhat 
more clearly defined. The Privy Council was retained, 
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but instead of eight it was made to consist of three mem- 
bers, any one of whom might act ; and their term of office 
was fixed at three years. The senior Councillor, instead 
of the President of the Council, was designated to act as 
Lieutenant-Governor. 

The judicial power was vested in a Supreme Court of Ap- 
peals, in such Superior Courts as the Legislature might from 
time to time ordain and establish, and the judges thereof, in 
the county courts and justices of the peace ; and the Legis- 
lature was authorized to vest such jurisdiction as might be 
deemed necessary in corporation courts and in the magis- 
trates attached to the corporate bodies. The mode of elect- 
ing judges of the corporation courts and their term of office 
were not prescribed. The organization and jurisdiction of 
all the courts, except the county courts, were left to be fixed 
by the legislature ; but it was provided that no law abolish- 
ing any court should be construed to deprive the judge 
thereof of his office unless two-thirds of the members of 
each House concurred in its passage ; and the Legislature 
might assign other judicial duties to judges deprived of 
their office, by less than a two-thirds vote. In support of 
this provision, which was intended to promote judicial inde- 
pendence, Chief-Justice Marshall uttered his famous decla- 
ration in regard to the evils of an ignorant, corrupt, or 
dependent judiciary. It was provided that judges might 
be removed after notice by a two-thirds vote of both Houses 
of the Legislature. 

The new Constitution was adopted in the Convention by 
a vote of fifty-five to forty. The representatives of the 
eastern and slave-holding part of the State voted for its 
adoption, and the representatives of the western part of 
the State voted against it. There was but one member 
from the country west of the Blue Ridge mountains wha 
voted with the majority. When it was submitted to the 
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people for ratificatioti it was ratified by a vote of twenty- 
six thousand and fifty-five to fifteen thousand five hundred 
and sixty-three ; but all except two of the counties which 
now constitute the State of West Virginia voted for ita re- 
jection. In Brooke county, which was represented in the 
Convention by Philip Doddridge and Alexander Campbell, 
the vote against the Constitution was unanimous, and in 
Harrison county, out of eleven hundred and twenty votes, 
there were but eight votes for its adoption. The vote both 
in the Convention and among the people, not less than the 
terms of the Constitution itself, showed that the slave-hold- 
ing element had prevailed ; but on the main question before 
the Convention, the distribution of political power, no agree- 
ment had been reached except by mutual concessions and 
in disregard of every principle of representation. In the 
nature of things a settlement of this sort, which dealt by 
compromise with a fundamental question, could not be per- 
manent. Moreover, the democratizing tendency which had 
developed into great strength under the influence of Jeflfer- 
son and Jackson, was then the most active factor in politics, 
and public opinion was rapidly forming in favor of a re- 
organization of the government on a more popular basis. 
The evidence of political instability was already so unmis- 
takable that John Randolph of Roanoke declared in the 
Convention that no constitution which they could make 
would last the one-half of half a century ; and his pre- 
diction was justified by the event. 

In June, 1850, a Convention to remodel the Constitution 
a second time was called in pursuance of an act passed on 
the 4th of March in the same year, and it assembled at 
Richmond on the 14th day of the following October. It 
consisted of one hundred and thirty-five members, elected 
according to the apportionment and districts prescribed in 
the act» Among its most prominent members were John 
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Y. Mason, President of the Convention, who had been, a 
member of the Convention of 1829-30, a member of Presi- 
dent Tyler's Cabinet, and was afterwards United States 
Minister to France ; John Letcher, who was afterwards one 
of the war governors of the State ; Judges Green B. Sam- 
uels and R. C. L. Moncure, of the Supreme Court of Ap- 
peals ; Henry A. Wise, George W. Summers, Allen T. 
Caperton, John Mmor Botts, James Lyons, Willis P. Bo- 
cock, Charles J. Faulkner, James Barbour, Robert E. Scott, 
Hugh W. ShefFey, Robert C. Stanard, and Muscoe R. H. 
Garnett. Besides John Y. Mason there were only four 
others who had sat in the Convention of i829-'30. They 
were William O. Goode, of Mecklenburg ; Fleming B. 
Miller, of Botetourt ; William Smith, of Greenbrier ; and 
. James Skunders, of Lynchburg. Except a recess of two 
months from November 6, 1850, until the 6th of the follow- 
ing January, the Convention continued in session from 
October 14, 1850, until August i, 185 1. The Constitution 
adopted by it was ratified by the people on the fourth 
Thursday of the following October, and the government 
organized and went into operation under it in January, 
1852. 

By this Constitution all property qualifications for the 
right of suffrage were abolished, and, except so far as it 
may have been recognized in the apportionment of repre- 
sentation, the influence of property was eliminated from the 
government. With two or three exceptions all the principal 
officers, including the judges of all the courts, were made 
elective by the people. Tenure of office during good be- 
havior was abolished, and the Bill of Rights, which had sur- 
vived without alteration for seventy-five years, was modified 
in conformity with these changes. The fifth clause was 
amended so as to provide that members of the judiciary, as 
well as of the legislative and executive departments, in 
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order that '* they might be restrained from oppression by 
feeling and participating the burdens of the people, should 
at fixed periods be reduced to a private station, returned 
into that body from which they were originally taken, and 
their places filled by frequent, certain and regular elections." 
In the sixth clause the provision that " elections for mem- 
bers to serve as representatives of the people in assemblj* 
ought to be free" was changed to the declaration that '* all 
elections ought to be free." These amendments of the Bill 
of Rights are still a part, and are likely to remain a part, 
of our Constitutional law. 

In the executive department the Governor's term was 
extended from three to four years ; he was given about the 
same powers that he now has, except the veto power, and 
the Privy Council was abolished. To take the place of the 
President of the Council, or Senior Councillor, who had 
acted as Lieutenant-Governor, a Lieutenant-Governor was 
provided for, with substantially the same powers and duties 
as under the present Constitution. 

A Board of Public Works, consisting of three commis- 
sioners, was added to the executive department. In the 
industrial development following the introduction of rail- 
roads the disastrous policy of giving State aid to works o*f 
internal improvement had become a controlling principle, 
and the Board of Public Works was established to look 
after the great and growing interests of the State in works 
of that character. 

In the judiciary department the courts were organized 
very much as they now are, except that the Colonial county 
courts were retained with modifications, and provision was 
made for ten district courts, with appellate jurisdiction. 
The most important modification of the county courts was 
the provision that the justices should receive a ^er diem 
compensation for services in court — a change which is said 
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to have operated injuriously upon the character of the courts. 
The number of the Supreme Court judges was for the first 
time fixed by the Constitution. As first organized, under 
the Constitution of 1776, the Supreme Court consisted of 
three chancellors, the five judges of the General Court, and 
the three judges of admiralty, eleven in all, of whom five 
were a quorum. By act of December 17, 1788, it was 
made a separate court of five judges, but by act of January 
14, 1807, the number was reduced to four, to be three after 
the next vacancy. By act of January 11, 181 1, the number 
was increased to five, and except under the Alexandria 
Constitution, when it was again three, it has so remained 
ever since. The Court of Appeals was made competent to 
exercise substantially the same jurisdiction as at present, 
but the Constitution itself, -propria vigore did not and does 
not confer any appellate jurisdiction, and the right of ap- 
peal in all cases, even where constitutional rights are in- 
volved, depends upon statutory provisions. 

In the legislative department the sessions of the Legisla- 
ture were made biennial, and were limited to ninety days, 
with the provisio that they might be extended for a further 
period, not exceeding thirty days, with the concurrence of 
three-fifths of the members elected to each house. The 
number of delegates was increased from one hundred and 
thirty-four to one hundred and fifty-two, and of senators 
from thirty-two to fifty, and their apportionment was again 
made without an agreement on any principle of represen- 
tation. 

But the most significant innovations in this department 
were the additional restrictions imposed on legislative ac- 
tion. Slave property having been deprived of much of its 
political power began to protect itself by constitutional 
guarantees, and slavery now for the first time became a 
subject for direct constitutional regulation. The General 
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Assembly was forbidden to emancipate any slave, or the 
descendant of any slave, either before or after the birth of 
such descendant ; and it was authorized to impose restric- 
tions and conditions on the power of slave-owners to eman- 
cipate their own slaves, and to pass laws for the relief of 
the Commonwealth from the free negro population by re- 
moval or otherwise. It was also provided that slaves there- 
after emancipated who should remain in the Commonwealth 
more than twelve months after they had become actually 
free should forfeit their freedom, and be reduced to slavery 
under such regulations as might be prescribed by law. It 
was provided further that slaves under twelve years of age 
should not be taxed, and that slaves above that age should 
be assessed with a tax equal to and not exceeding that 
assessed on land of the value of three hundred dollars. 

The important subjects of taxation and finance also were 
now for the first time dealt with by constitutional provisions. 
Taxation was required to be equal, uniform and ad valorem 
on all property except slaves, who were to be taxed as 
above stated, and provision was made for a capitation 
tax, and for taxes on incomes, salaries and licenses, with 
the proviso that no tax should be levied on the property 
yielding the income subject to taxation, or on the capital 
invested in the business or trade for which the license tax 
had been paid. It was provided that the legislature should 
not contract loans, or cause to be issued certificates of debt 
or bonds of the State irredeemable for a greater period 
than thirty-four years ; that a sinking fund should be an- 
nually set apart ; that no money should be drawn from the 
treasury but in pursuance of appropriations made by law ; 
that the State should not be bound or its faith pledged for 
the debts or obligations of any company or corporation, 
and that the liability of any company or institution to the 
State on account of any loan previously or thereafter made 
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to it should not be released. A sale of stock held by the 
State in internal improvement and other companies was 
authorized, but the proceeds of the sale, if made before the 
payment of the public debt, were required to be added to 
the sinking fund. 

The Legislature was forbidden to incorporate any church 
or religious denomination, or to authorize a lottery, and it 
was put under restrictions in respect to forming new coun- 
ties. It was directed to confer power on the courts to grant 
divorces, change the names of persons, and order the sale 
of estates belonging to infants and other persons under 
disability ; and it was forbidden to grant relief by special 
legislation in these or other cases over which the courts or 
other tribunals should have jurisdiction. It was directed 
to provide for the periodical registration of voters, for the 
annual registration of births and deaths in the white and 
colored population, distinguishing between free persons and 
slaves ; and an annual registration of marriages in the white 
population, but not in the colored, among whom marriage 
was not recognized as a legal status. It was also directed 
to provide, at intervals of five years from the dates of the 
returns of the Federal census, for a census and such statis- 
tics of the State as should be prescribed by law. 

The events which led to the formation of the next Con- 
stitution of Virginia, and determined the changes effected 
by it, belong to our general history. The same cause which 
had been productive of so much dissension within the State, 
the struggle of the slave-holders for power, was operating 
in the wider field of national politics, and in a few years 
resulted in the attempted disruption of the Union. The 
subsequent constitutional history of Virginia was controlled 
by that great convulsion. Upon the adoption of the Ordi- 
nance of Secession the differences between the eastern and 
western parts of the State reached a crisis, and a movement 
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began at once in the western counties for the repudiation of 
that ordinance and the establishment of a government in har- 
mon3^ with the Union. A government representing none 
but the disaffected counties, but calling itself the govern- 
ment of Virginia, was accordingly established and organized 
at Wheeling in June, 1861. It was recognized by Congress 
as the lawful government of Virginia, and senators elected 
by it, and representatives professing allegiance to it, were 
admitted to seats in the Congress of the United States as 
the senators and representatives from the State of Virginia. 
Its Governor was Francis H. Pierpoint ; and this govern- 
ment, acting in behalf of the State of Virginia, consented 
to the extra constitutional acts which resulted in the dis* 
memberment of the Stale and the creation of the new State 
of West Virginia. In 1863, when the establishment of the 
new State was accomplished, Governor Pierpoint removed 
the seat of his government from the city of Wheeling to the 
city of Alexandria, and the Legislature, which had previously 
assembled in Wheeling, met on'the 7th of December, 1863, 
in the city of Alexandria. One of the first acts of the Alex- 
andria Legislature was to provide for the election of dele- 
gates to a convention to assemble at Alexandria on the 13th 
of February, 1864, to amend the Constitution. The several 
counties and districts were to elect delegates equal in num- 
ber to the representatives to which they were respectively 
entitled in both branches of the General Assembly ; but 
except in a few counties the people took no part in the 
election, and in nine-tenths of the counties which then com- 
posed the State of Virginia no polls were opened. The 
Convention, consisting, it is said, of sixteen delegates, as- 
sembled on the day appointed, and on the 7th of April, 
1864, adopted a Constitution, which went into effect with- 
out being submitted to the people for their ratification. In 
May, 1865, the Alexandria government, being recognized 
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by the Uaited States, was removed to Richmond, and esi- 
tablished its authority over the entire State. 

In this manner the Alexandria Constitution became the 
organic law of the State of Virginia. It was the Consti- 
tution of 185 1 with modifications, but such modifications 
that they eliminated the last trace of property influence 
from the government. Slavery was forever abolished and 
prohibited, and the apportionment of political power ac- 
cording to population was adopted as the principle of rep- 
resentation. The right of suffrage was still limited to 
white male citizens ; an oath was required to support the 
Constitution and laws of the United States, and to uphold 
and defend the restored government of Virginia ; and all 
persons who had voluntarily aided in the rebellion after the 
first day of January, 1864, were disfranchised ; but the 
Legislature was given the power to restore the right of 
suffrage when in its opinion it would be safe to do so. 
Viva voce voting was abolished, and votes in all elections 
for members of the General Assembly and other State offi- 
cers were required to be by ballot. The dismemberment 
of the State was recognized by implication in the apportion- 
ment of representatives and in the division of the State into 
judicial districts, and it was recognized expressly in the 
very nugatory provision for an adjustment of West Vir- 
ginia's proportion of the State debt. But the counties of 
Berkeley and Jeflferson were still counted as parts of Vir- 
ginia. The judicial circuits were reduced from twenty-one 
to sixteen ; the districts from ten to seven ; and the sections 
from which the judges of the Court of Appeals were to be 
elected from five to three ; and all judges were made elective 
by the Legislature from persons nominated by the Governor 
instead of being elected by the people. It was provided 
that the House of Delegates should consist of not less than 
eighty nor more than one hundred and four members, and 
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that the Senate should not be less than one-fourth nor more 
than one-third of the House. In the apportionment made 
by the Constitution the maximum number for the House 
(one hundred and four) was taken, and the number for the 
Senate was fixed at thirty-four. The term of office of dele- 
gates was extended from one to two years, and annual ses- 
sions of the Legislature were restored, but they were limited 
to sixty days, with the proviso that they might be extended 
thirty days longer with the concurrence of three-fifths of 
the members elected to each House. Payment of " any 
debt or obligation created in the name of Virginia by the 
usurped and pretended State authorities at Richmond," and 
of any bonds held by the rebels in arms against .the State 
or United States, and taxation by any county, city or cor- 
poration for the payment of any war debt was prohibited. 
Moreover, with a dearly bought wisdom that came better 
late than never, it was provided that no debt should be 
contracted by the State except for State purposes, and that 
the State should not subscribe for stock in any internal im- 
provement company except for a sum to be paid at the time 
of subscription or by taxes levied for the ensuing year. This 
Constitution was in almost all respects an improvement on 
the Constitution of 1 851, but its authority was destined to 
be brief, and the government organized under it was con- 
tinually subject to military control. 

An account of the events which intervened before the 
adoption of the Constitution of 1869 is not within the scope 
or purpose of this paper. Under the Reconstruction Acts, 
passed on the 2d and 23d of March, 1867, provision was 
made by the military authorities of" District No. i," as the 
State was then called, for the election of delegates to a 
convention to frame a new Constitution, but there were 
such restrictions on the eligibility of members that much 
the larger number of the men of intelligence, education 
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and experience in public affairs were excluded from elec- 
tion. The Hon. A. H. H. Stuart in his "Narative of the 
Restoration of Virginia to the Union," gives the following 
account of the Convention and its work : 

"The Convention was mainly composed of ignorant and 
excited negroes, led by greedy adventurers from the North, 
popularly known as ' carpet-baggers,' and a few recreant 
natives, who were designated ' scallawags.' To this hideous 
majority were opposed a small minority of the better class 
of citizens, generally young men, who, not having held any 
public office before the war, were not defranchised by the 
Congressional ironclad test oath. These young men fought 
a good fight in defence of the rights and interests of the 
people of Virginia, but found themselves powerless to re- 
sist the torrent of malignity and radicalism which swept 
everything before it. The Convention remained in session 
from 3d December, 1867, ^^ ^^^ 24th of April, 1868. The 
result of the labors of such a body of men could readily be 
anticipated. It was the formation and recommendation of 
a Constitution at war with every principle of civil liberty, 
bristling with test oaths and disfranchisements and other 
enormities, and containing provisions artfully and insid- 
iously worded, so as not only to throw the whole political 
power of the State into the hands of the most ignorant 
classes of her people, but to render practicable the virtual 
confiscation, by the agency of corrupt judges and ignorant 
and prejudiced and interested juries, of the estate of every 
one who had ever been a slave-holder! Under this Consti- 
tution it was provided that no man who could not take the 
Congressional test-oath could be allowed io vote at any 
public election, or be eligible to any j>ublic office^ or be 
allowed to serve on any Jury! Fortunately the act of Con- 
gress which allowed the convention to be held provided 
that the Constitution which it might form should be re- 
ported to Congress for its approval before it could be sub- 
mitted to popular vote for ratification or rejection." 

By the patriotic efforts of Mr. Stuart, Colonel John B. 
Baldwin, and others, constituting the '' Committee of Nine," 



ARMISTEAD R. LONG. 229 

permission was obtained for a separate vote on the two 
clauses which imposed test-oaths and disfranchisements, 
and the Constitution was adopted without these clauses on 
the 6th of July, 1869. 

The leading characteristics of this Constitution, which, as 
modified by certain amendments, is still the organic law of 
the State, are familiar to a great part of this audience. 
Five new clauses, registering the results of the war, were 
added to the Bill of Rights, whereby the State was de- 
clared to be an integral and inseparable part of the Union, 
and subject to its Constitution and laws ; slavery was 
abolished, and all the citizens of the State were declared 
to possess equal civil and political rights and public privi- 
leges.* Universal manhood suffrage was established, and 
the ballot was given not only to negroes, but even to paupers 
supported by public charity. In the executive department 
the important power of the veto was given to the Governor,' 
and the Lieutenant-Governor, sitting as President of the 
Senate, was given the right to vote in case of a lie. In the 
judiciary department the district courts were abolished, and. 
the county courts, as now constituted, were substituted for 
the old Colonial county courts. Of the passing of the old 
county courts, Judge Staples, in an address delivered by 
him as President of this Association, speaks as follows : 

"All will admit it was not adapted to the changed con- 
dition of society produced by the war, and it was therefore 
wisely and properly abolished. It now lives only in the 
ancient statutes of the State, in sketch-books and historical 
magazines, and in the county records which have escaped 
the hand of time and the destructive ravages of Federal 
soldiers, and in the beneficial influence it exerted for so 

*Another amendment of the Bill of Rights, significant of the character of 
the Convention, was the striking out of the word ** frugality** from the 
seventeenth clause. 
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many years upon the habits, tastes and conduct of the 
people of Virginia." * 

The number of judges constituting the Court of Appeals 
was again fixed at five, and it was provided that a majority 
of the judges elected should concur in order to nullify any 
law on the ground of its repugnance to the State or Federal 
Constitution. The sessions of the court were required to 
be held at two or more places in the State, to be fixed by 
law. Its jurisdiction was not changed. 

As established by the Constitution the House of Delegates 
consisted of one hundred and thirty-eight members, and the 
Senate of forty-three. By amendment the House of Dele- 
gates is required to consist of not less than ninety nor more 
than one hundred members, and the Senate of not less than 
thirty-three nor more than forty. Biennial elections of dele- 
gates and annual sessions of the Legislature were retained, 
and the sessions were extended from sixty to ninety days ; 
but, by amendment, the sessions have been made biennial. 
The powers of the Legislature were somewhat abridged by 
additional regulations of its taxing power, and by additional 
restrictions on its power to pledge the credit of the State. 

The other principal changes were by additions. Provis- 
ions were introduced for the government of cities and towns, 
and five new articles were added on county organization^ 
education, militia, homestead and other exemptions, and 
future changes in the Constitution. The article on educa- 
tion provided for the establishment of public schools, and 
the article on future changes provided for amendments. 
The article on county organization was much denounced 
at the time of the adoption of the Constitution, and it was 
afterwards amended, but not materially changed, except 
that under the Constitution the counties were divided into 
townships, with a minimum of thirty township oflScers for 

^Reports Virginia State Bar Association, Volume VII., page 147 (1894). 
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each county, and under the amendment they are divided 
into magisterial districts, with a minimum of eighteen dis- 
trict officers for each county. 

The power to amend, given first by this Constitution, has 
several times been exercised, and some of the changes in- 
troduced by this means have already been noted.* The 
latest exercise of it was to amend the tenth clause of the 
Bill of Rights by investing the Legislature with the power 
to dispense with jury trials in all criminal offences "not 
punishable by de^th or confinement in the penitentiary.'* 
Oq this innovation Judge Burks, in the first issue of the 
Virginia Law Register (page 26), makes the following 
comment : 

" The late constitutional amendment is a step backwards. 
It was not discussed by the public speakers in the canvass, 
so far as we ever heard, and the people did not take in its 
scope and bearing. If they had done so, it is believed, 
they would have rejected it with something approaching 
unanimity. The only argument we ever heard in favor of 
the amendment was that, by dispensing with jury trials in 

* Six acts proposing amendments to the Constitution have been passed, 
each, as the Constitution requires, by two successive legislatures, and all 
the amendments so proposed have been adopted by the people. The only 
amendment proposed by any legislature, and not agreed to by its successor, 
was the amendment proposed by the legislature of 1893-94 (Acts, page 975) 
to authorize the General Assembly to impose upon every male inhabitant of 
the State between the ages of sixteen and sixty years the duty to work on 
the public roads for not more than two days in each year. The amendments 
adopted were as follows : (1) The usury clause in article 10 was struck out 
by amendment adopted at the May election, 1872. Acts 1870-71, page 397 
(March 31, 1871), Acts 1871-72, page 22 and pages 212-214. (2) Sections 
1, 2, 3 and 4 of article 7, in relation to the organization of counties, were 
amended November, 1874. Acts 1872-73, pages 274-277 (March 31, 1873), 
Acts 1874, pages 95-98 and 208-212 and 225-226. (3) Section 1, article 3, 
relating to the elective franchise and qualifications for officers, was amended 
in November, 1876, so as to require the payment of a capitation tax as a 
prerequisite of the right to vote ; and the right of persons qualified to vote 
under said section, which, prior to the amendment, had extended to all 
questions submitted to the people at any election, was restricted to elections 
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cases covered by the amendment, the State would be re- 
lieved of great expense. If the matter of dollars and cents 
is to remand personal security to the rear, then God save 
the Commonwealth ! The great burden on the State of 
" criminal expenses," of which we hear such hue and cry, 
is not chargeable in any objectionable degree to the law, 
but mainly to its administration. Correct the administra- 
tion, and the alleged evil will, for the most part, disappear." 

This completes the review of the several Constitutions. 
As to their respective merits, there can be no arbitrary 
standard of comparison. A writer, in this month's Atlantic^ 
says that the first business of a government is to last, and 
that a government, however good, which does not last, is a 
failure. By this test, though of course it cannot be con- 
clusive as applied to Constitutions which may be often 
changed under the same government, our first Constitution 
is the best that we have had, and our present Constitution 
the next to the best. The first lasted fifty-four j^ears, the 

for members of the General Assembly and other officers elected by the 
people. The fourth section of the same article, in regard to registration of 
voters, was stricken out. Acts 1874-75, pages 200-202 (March 30, 1875), 
Acts 1875-76, page 82. (4) Sections 2, 3, 4, 5, 6 and 8 of article 5 were 
amended, and sections 23 and 24 of the same article added in November, 
1876. Acts 1874-75, pages 399-403 (March 30, 1875), Acts 1875-76, page 
82. By the amendment to sections 2, 3, 4, 5, 6, and 8 the numbers of the 
House and Senate were changed ; persons holding salaried offices under 
the State government were disqualified to be members of the legislature, 
and the sessions of the legislature were made biennial. The two additional 
sections, 23 and 24, authorized the legislature to provide for the government 
of cities and towns, and to remove disabilities incurred under the duelling 
clause. According to the construction put upon the amendment by the 
legislature, the first biennial session was that of 1879-80. Acts 1877-78, 
page 206-207. (5) The requirement that the capitation tax be paid as a 
prerequisite of the right to vote was abolished November, 1882. Acts 
1879-80, page 296, and Acts of 1881-82, pages 7^^0, and pages 213-215. 
(6) The tenth clause of the Bill of Rights was amended November, 1894, 
so as to authorize the legislature to provide for the trial of misdemeanors 
without jury. Acts of 1891-92, page 497 (February 19, 1892), Acts of 
1893-94, pages 240 to 248. 
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second twenty-one, the third thirteen, the fourth five, and 
the present Constitution has already lasted twenty-seven 
years. But this test, whatever may be its value, disregards 
all social and economical changes, and takes no account of 
what is certainly the best of all criterions — the adaptation 
of the several Constitutions to the conditions for which they 
were made. So far as such adaptation existed, the Consti- 
tutions are the most authentic records of political changes 
and of the actual working out of the democratic theory, 
some times to results that were not foreseen. In this aspect 
as -an index of tendencies, I wish to consider them briefly. 

One obvious result of the several revisions has been to 
increase the length of the Constitution. The first Consti- 
tution, according to a statement in Bryce's American Com- 
monwealth, occupies four closely printed quarto pages of 
about three thousand two hundred words ; the Constitution 
of 1830, seven pages; the Constitutions of 1851 and 1864, 
eighteen pages; and the Constitution of 1869, twenty-two 
pages, containing about seventeen thousand words. 

The tendency of the Constitutions to grow longer accords 
with the experience of all the other States, and the increased 
length is due both to a greater particularity in details and 
to the introduction of new topics. In the matter of details, 
for example, the constitutional rules relating to the formali- 
ties of legislation, such as the requirement of three readings 
of a bill, and the provisions in regard to titles of acts and 
for yea and nay votes in certain cases were introduced by 
the Constitution of 185 1. These amendments are safe- 
guards of legislation, and for the most part are the products 
of a genuine evolution based on experience. The structure 
or frame-work of the government has been added to by the 
establishment of a greater number of constitutional courts, 
but most of all by the provisions introduced by the present 
Constitution, in regard to the government of cities and 
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towns and the organization of counties. The Constitution 
of 1776 provided for the election of members of the Legis- 
lature, a Governor, members of the Privy Council, a Secre- 
tary, a State Treasurer, an Attorney-General, judges and 
clerks of the several courts, justices of the peace, sheriffs, 
coroners and constables. The Privy Council was abolished 
by the Constitution of 185 1, and the coroner at the same time 
ceased to be a constitutional officer. But with these ex- 
ceptions, and except that the judges and clerks are now 
elected for differently constituted courts, the same officers 
are provided for by the present Constitution, and the fol- 
lowing officers in addition : A Lieutenant-Governor, an 
Auditor of Public Accounts, a Superintendent of Public 
Instruction, Commonwealth's attorneys, mayors of cities or 
towns, city sergeants, city and county treasurers, commis- 
sioners of revenue, county surveyors, superintendents of 
the poor, overseers of the poor, county supervisors, super- 
intendents of schools, and school trustees. Under the first 
Constitution the organization of counties was controlled by 
the Legislature ; now it is fixed by the Constitution, with a 
minimum corps of thirty-six constitutional officers for each 
county. These changes, by what seems to me to be too 
great an extension of the constitutional control over th« 
structure of the government, have seriously impaired the 
elasticity of the Constitution, and make it much less adap- 
table to varying conditions. The Constituti6n has been 
further expanded by the homestead exemption provisions 
and by the article on taxation and finance, and other re- 
strictions on legislative action. 

In the executive department the tendency has been to 
increase the power and dignity of the Governor's office. 
His election has been transferred from the Legislature to 
the people ; his term has been extended from one to four 
years ;• the Privy Council, intended to act as a check upon 
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him, has been abolished, and his powers have been enlarged, 
especially by the veto, which gives him a direct influence in 
legislation. 

In the judiciary department, besides the introduction of 
more specific provisions, which characterizes the develop- 
ment of all parts of the Constitution, there has been a 
distinct tendency to make the judges more readily account- 
able for their official acts. Limited terms have been substi- 
tuted for tenure during good behavior, and the judges haVe 
been made removable by the Legislature, at first by a two- 
thirds vote, and now by a majority. These innovations 
run counter to traditional doctrine, but they appear to have 
been justified by experience. Without appreciably affecting 
the independence of the judges, they stimulate their sense 
of responsibility, and prevent an arbitrary and unregulated 
exercise of power. At the same time the services of good 
judges are generally retained by their re-election at the 
end of their term. Judge Moncure, for example, was twice 
re-elected to the Supreme Court, and except the brief 
military interregnum, held office continuously for thirty-one 
years. But in providing for limited terms the Constitution 
made all the terms of the same grade concurrent in time, 
beginning and ending together, and all the judges of the 
same grade are consequently elected by the same Legisla- 
ture. This undoubtedly is one of the most serious defects 
of the present system. It not only gives the opportunity at 
every election for combinations among the several candi- 
dates, but it may sometimes deliver all the offices at once 
into the hands of an accidental and temporary majority 
which does not represent the best interests of the people.* 

The judiciary department aflfects directly a large propor- 
tion of the population, and its defects are more generally 

*See valuable paper read by R. G. H. Kean, Esq., at the First Annual 
M eeting of the Association. 
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felt than those of any other department of the government, 
and for that reason it perhaps excite's more popular dissatis- 
faction. It is always a favorite field for reformers. The 
present system is certainly not without its defects, especially 
in the multitude of constitutional courts. • The organization 
of all the inferior courts might better have been left to the 
discretion of the Legislature. But nowhere more than in 
the judiciary department is it true that that system is best 
which is best administered. The judges count for more 
than the system, and the great problem is to elect good 
judges. Unfortunately the men who make good judges are 
not easy to find. " The judge's position," says Sir James 
Stephens, " is one of great delicacy, and it is not, I think, 
too much to say that to discharge the duties which it in- 
volves as well as they are capable of being discharged, 
demands the strenuous use of uncommon faculties, both 
intellectual and moral." The diflSculty of finding such 
men is heightened in Virginia by the policy of paying in- 
adequate salaries. 

The political changes of incomparably the greatest im- 
portance have been the lowering of the suflfrage and the 
equalization of representation. They have eradicated 
the direct influence of property from the government and 
brought in new elements of power drawn from those parts 
of the population which own no property, and include the 
most ignorant and corruptible classes. 

Fortunately these changes by which the government has 
been placed on the broadest and most democratic basis, 
were accompanied by a practical recognition of the prin- 
ciple not less important than that of popular sovereignty 
and complementary to it, that the government by all the 
people is not safe unless it is strictly limited to those mat- 
ters in which all the people have a common interest, and 
the Legislature, as the principal organ of government. 
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began to be confined to these limits by constitutional re- 
strictions. Indeed, it has come to be a recognized fact, 
established by the experience of all the States, that the 
Legislature is responsible for most of the excesses and 
shortcomings of popular government, and from being a 
body of unlimited competence, directly representing the 
sovereignty of the people, it has come to be regarded as an 
agent of limited powers, whose capacity for mischief must 
in every way be abridged. Its sessions have, therefore, 
been made biennial instead of annual, and from being un- 
limited in time have been limited to ninety days, and its 
legislative powers, in addition to being circumscribed by 
constitutional limitations, have been put under the check of 
the executive veto. 

Limitations for the protection of property, which were 
not contained in the first two constitutions, and were not so 
plainly necessary while the government was controlled by 
property-holders, began to be introduced at the same time 
that the direct influence of property was for the most part 
eradicated from the government, and the power to tax put 
into the hands of those who do not pay the taxes. These 
related changes, the shift of power, and the introduction of 
property safe-guards, first became distinctly marked in the 
Constitution of 1851. By that Constitution the right of 
suflfrage was extended to all white men of competent age, 
and at the same time ample provision was made for the 
preservation of slave property, and its protection against 
unfriendly discrimination ; and taxation was required to be 
equal and uniform, and, except as to slave property, accord- 
ing to value. But the power of the State to contract debts, 
which rests upon the power to levy taxes for their payment, 
was not restricted by that Constitution, and during the nine 
years which followed its adoption the public debt was in- 
creased by nearly $10,000,000, and in the single session of 
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1859-60 the appropriations and subscriptions made by the 
Legislature to railroad and navigation companies aggregated 
$5,251,000. Under the admonition of this reckless extrava- 
gance it was provided by the Constitution of 1864 that no 
debt should be contracted by the State, except to meet 
casual deficits in the revenue, to redeem a previous liability 
of the State, or to suppress insurrection, repel invasion, or 
defend the State in time of war, and that no subscription 
should be made for the stock of any internal improvement 
company which was not to be paid for in cash, or by means 
of a tax to be levied for the ensuing year sufliicent to pay 
the full amount. The same prohibitions are imposed by the 
present Constitution, except that the State is not allowed 
to subscribe for, or become interested in, the stock of any 
corporation, association or company, on any terms, or to 
grant its credit in aid thereof, or in aid of any person, or 
to be a party to, or become interested in, any work of in- 
ternal improvement, or engage in carrying it on, except by 
the expenditure of grants of land or other property to the 
State ; and the State is further prohibited from assuming 
the indebtedness of any county, city or borough, or lending 
its credit to the same. The plain purpose of these pro- 
visions was to protect the citizens of the State against all 
taxation in aid of private enterprises ; but this purpose 
has been defeated by acts of the Legislature, which give 
the subdivisions and governmental agencies of the State a 
power which the State itself does not possess, and authorize 
such aid by county or city subscriptions. Under the au- 
thority of these acts most of the cities and counties of the 
State have heavily burdened themselves with debt, in most 
cases with no corresponding benefits ; and some of them 
have seriously embarrassed themselves in their legitinaate 
operations. Legislation of this pernicious character ought 
to be unequivocally prohibited by the Constitution. The 



ARMISTEAD R. LONG. 239 

absence of such a prohibition has already cost property- 
owners much directly in taxes, and much indirectly in the 
crippled efficiency of the local governments. 

The advance towards more democratic provisions, though 
it seems but an obvious development from the principles of 
the Bill of Rights, has not been accomplished without a 
prolonged and bitter struggle. The influence especially of 
slavery as a factor in the question of property representa- 
tion is traced in a painful record of discord and division ; 
and we have had illustrated in our own State the truth 
which has been illustrated on a larger scale in the history 
of the nation, that a house divided against itself cannot 
stand, and that ^ government cannot permanently endure 
half slave and half free. The splitting asunder of the 
Commonwealth under the strain of the differences between 
the slave-holding and non-slave-holding sections was plainly 
indicated for a long time before it occurred.* 

The present Constitution, as an embodiment of the re- 

* Benjamin Watkins Leigh, in the Convention of 1829-30, referred to the 
threatened division of the State as follows: "And here, Mr. Chairman, I 
must notice a topic of the gravest character, which has been several times 
brought to our view, by eastern members, in the course of debate. I mean 
a separation of the State— at one time gently insinuated — at another wrapt 
up in beautiful rhetorical language, and finally expressed in what has been 
emphatically called plain old English. I am not disposed, sir, to regard 
such menaces, because I am aware of the extremities of intellectual warfare, 
and can estimate the effervescence of momentary excitement. They would 
not be impressed upon my mind, but for a corresponding sentiment, which 
I have reason to believe, prevails amongst the western people. I do not 
say that if slave representation should be forced upon them, they will raise 
the standard of rebellion, or in any wise resist the constituted authorities. 
Far from it. But, within the pale of the Constitution and laws, they will 
carry their opposition to the utmost limit ; and the members of this com- 
mittee can estimate the feelings of hostility by which it will be accompanied. 
The final result will be a separation of the State. No one can doubt that if 
such an event should be perseveringly, though peaceably sought, by a large 
portion of the State, it would be ultimately conceded.** (Virginia Conven- 
tion, 1829-30, page 566. ) 
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suits of democratic development, does not please everybody^ 
but whatever may be its defects, we should not lose sight 
of the fact that the evils of which we hear the greatest 
complaint cannot be charged against the Constitution. 
Take, for example, the annual expenses of the State, which 
some say exceed by many hundred thousand dollars what 
they ought to be and what they could be made to be under 
a new Constitution. They amount in round numbers to 
$35025,000. Not one-half of this sum is expended under 
any constitutional requirement. The expenses for public 
schools, as provided for by the Constitution, amount to 
$736,000, and the administration expenses of the govern- 
ment amount to $752,000, making a total of $1,488,000. 
These are all the expenses which in any way depend upon 
the Constitution, and unless the free school system should 
be abolished, they could not be much reduced by any con- 
stitutional change. The interest on the public debt amounts 
to $701,000, and is another expense which cannot be re- 
duced. The other expenses are all subject to the control of 
the Legislature, and could be reduced by it or abolished 
without any change in the Constitution. They consist of 
appropriations to eleemosynary institutions $376,000, an- 
nuities to institutions of learning $120,000, additional 
appropriations to public schools $200,000, and pensions and 
aid to the Soldiers' Home $140,000, making a total of 
$836,000. The total annual expenses, then, may or may not 
be excessive, but it does not appear that they could be very 
much reduced by a new Constitution. So, too, of the evils 
that grow out of negro suffrage. They have their root in 
the Federal Constitution, and cannot be wholly removed 
by any change in the Constitution of the State, nor even 
mitigated except by provisions which make no distinction 
between the races. An appreciation of these facts is es- 
sential to a clear understanding of the true limits and possi- 
bilities of reform. 
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Of course it cannot be expected that the present Con- 
stitution will remain unchanged. When its defects are 
generally felt, independently of any stimulated or artificial 
agitation for reform, they will no doubt be corrected in some 
appropriate way ; but a change by means of a general re- 
vision is a task that cannot be approached, even under the 
most favorable conditions, without the gravest solicitude. 
Such a revision not only involves at all times the risk of 
untried experiments, but, in a time of unsettled politics, it 
exposes the whole of the organic law to the impress of 
casual and violent forces. These dangers, and the danger 
of making our present evils worse by attempting to correct 
them, ought not to be incurred except in response to a most 
urgent and well-considered demand. 
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The purity and efficiency of judicial administration, which 
under our system is largely government itself, depends as 
much upon the character, conduct and demeanor of attor- 
neys in their great trust as upon the fidelity and learning of 
courts or the honesty and intelligence of juries. 

*' There is, perhaps, no profession, after that of the sacred 
ministry, in which a high-toned morality is more impera- 
tively necessary than that of the law. There is certainly, 
without any exception, no profession in which so many 
temptations beset the path to swerve from the lines of strict 
integrity ; in which so many delicate and difficult questions 
of duty are constantly arising. There are pitfalls and man- 
traps at every step, and the mere youth, at the very outset 
of his career, needs often the prudence of self-denial, as 
well as the moral courage, which belong commonly to riper 
years. High moral principle is his only safe guide ; the 
only torch to light his way amidst darkness and obstruc- 
tion.' ' — SharsTvood, 

No rule will determine an attorney's duty in the varying 
phases of every case. What is right and proper must, in 
the absence of statutory rules and an authoritative code, be 
ascertained in view of the peculiar facts, in the light of 
conscience, and the conduct of honorable and distinguished 
attorneys in similar cases, and by analogy to the duties en- 
joined by statute, and the rules of good neighborhood. 

The following general rules are adopted by the Virginia 
State Bar Association for the guidance of its members : 
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Duties of Attorneys to Courts and Judicial Officers, 

1. The respect enjoined by law for courts and judicial 
officers is exacted for the sake of the office, and not for the 
individual who administers it. Bad opinion of the incum- 
bent, however well founded, cannot excuse the withholding 
of the respect due the office while administering its func- 
tions. 

2. The proprieties of the judicial station, in a great meas- 
ure, disable the judge from defending himself against stric- 
tures upon his official conduct. For this reason, and be- 
cause such criticisms tend to impair public confidence in the 
administration of justice, attorneys should, as a rule, refrain 
from published criticism of judicial conduct, especially in 
reference to causes in which they have been of counsel, 
otherwise than in courts of review, or when the conduct of 
the judge is necessarily involved in determining his removal 
from or continuance in office. 

3. Marked attention and unusual hospitality to a judge, 
when the relations of the parties are such that they would 
not otherwise be extended, subject both judge and attorney 
to misconstruction, and should be sedulously avoided. A 
self-respecting independence in the discharge of the attor- 
ney's duties, which, at the same time, does not withhold the 
courtesy and respect due the judge's station, is the only just 
foundation for cordial, personal and official relations between 
Bench and Bar. All attempts by means beyond these to gain 
special personal consideration and favor of a judge are dis- 
reputable. 

4. Courts and judicial officers, in the rightful exercise of 
their functions, should always receive the support and coun- 
tenance of attorneys against unjust criticism and popular 
clamor ; and it is an attorney's duty to give them his moral 
support in all proper ways, and particularly by setting a 
good example in his own person of obedience to law. 

5. The utmost candor and fairness should characterize 
the dealings of attorneys with the courts and with each 
other. Knowingly citing as authority an overruled case, or 
reading a repealed statute as in existence ; knowingly mis- 
quoting the language of a decision or text-book ; knowingly 
misstating the contents of a paper, the testimony of a wit- 
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ness, or the language or arguments of the opposite counsel ; 
offering evidence which it is known the court must reject as 
illegal, to get it before a jury under guise of arguing its 
admissibility, and all kindred practices, are deceits and 
evasions unworthy of attorneys. 

Purposely concealing or withholding in the opening argu- 
ments positions intended finally to be relied on, in order 
that opposite. counsel may not discuss them, is unprofes- 
sional. Courts and juries look with disfavor on such prac- 
tices, and are quick to suspect the weakness of the cause 
which has need to resort to them. 

In the argument of demurrers, admission of evidence, 
and other questions of law, counsel should carefully refrain 
from "side-bar" remarks and sparring discourse to influ- 
ence the jury or by-stauders. Personal colloquies between 
counsel tend to delay, and promote unseemly wrangling, 
and ought to be discouraged. 

6. Attorneys owe it to the courts, and the public whose 
business the courts transact, as well as to their own clients, 
to b« punctual in attendance on their causes ; and whenever 
an attorney is late, he should apologize, or explain his ab- 
sence. 

7. One side must always lose the cause ; and it is not 
wise or respectful to the court for attorneys to display tem- 
per because of an adverse ruling. 

Duty of attorneys to each other ^ to clients and the -public. 

8. An attorney should strive, at all times, to uphold the 
honor, maintain the dignity, and promote the usefulness of 
the profession ; for it is so interwoven with the administra- 
tion of justice, that whatever redounds to the good of one, 
advances the other ; and the attorney thus discharges, not 
merely an obligation to his brothers, but a high duty to the 
State and his fellow-man. 

9. An attorney should not speak slightingly or dispar- 
agingly of his profession, or pander in any way to the unjust 
popular prejudices against it ; and he should scrupulously 
refrain at all times, and in all relations of life, from availing 
himself of any prejudice or popular misconception against 
lawyers, in order to carry a point against a brother attorney. 
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lo. Nothing has been more potential in creating and 
pandering to popular prejudice against lawyers as a class, 
and in withholding from the profession the full measure of 
public esteem and confidence which belong to the proper 
discharge of its duties, than the false claim, often set up by 
the unscrupulous in defence of questionable transactions, 
that it is an attorney's duty to do everything to succeed in 
his client's cause. 

An attorney " owes entire devotion to the interest of his 
client, warm zeal in the maintenance and defence of his 
cause, and the exertion of the utmost skill and ability," to 
the end that nothing may be taken or withheld from him 
save by the rules of law, legally applied. No sacrifice or 
peril, even to loss of life itself, can absolve from the fearless 
discharge of this duty. Nevertheless, it is steadfastly to be 
borne in mind that the great trust is to be performed within 
and not without, the bounds of the law which creates it. 
The attorney's office does not destroy man's accountability 
to his Creator, or loosen the duty of obedience to law, and 
the obligation to his neighbor ; and it does not permit, much 
less demand, violation of law, or any manner of fraud or 
chicanery, for the client's sake. 

11. Attorneys should fearlessly expose before the proper 
tribunals corrupt or dishonest conduct in the profession ; 
and there should never be any hesitancy in accepting em- 
ployment against an attorney who has wronged his client. 

12. An attorney appearing or continuing as private coun- 
.sel in the prosecution for a crime of which he believes the 

accused innocent, forswears himself. The State's attorney 
is criminal, if he presses for a conviction, when upon the 
evidence he believes the prisoner innocent. If the evidence 
is not plain enough to justify a nolle -prosequi a public prose- 
cutor should submit the case, with such comments as are 
pertinent, accompanied by a candid statement of his own 
doubts. 

13. An attorney cannot reject the defence of a person ac- 
cused ot a criminal oflfence because he knows or believes 
him guilty. It is his duty, by all fair and lawful means, to 
present such defences as the law of the land permits, to the 
end that no one may be deprived of life or liberty but by 
due process of law. 
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14. An attorney must decline in a civil cause to conduct 
a prosecution, when satisfied that the purpose is merely to 
harass or injure the opposite party, or to work oppression 
and wrong. 

15. It is a bad practice for an attorney to communicate or 
argue privately with the judge as to the merits of his cause. 

16. Newspaper advertisements, circulars and business 
cards, tendering professional services to the general public, 
are proper ; but special solicitation of particular individuals 
to become clients is disreputable. Indirect advertisements 
for business, by furnishing or inspiring editorials or press 
notices regarding causes in which the attorney takes part, 
the manner in which they were conducted, the importance 
of his positions, the magnitude of the interests involved, and 
all other like self-laudation, is of evil tendency and wholly 
unprofessional. 

17. Newspaper publications by an attorney as to the 
merits of pending or anticipated litigation, call for the dis- 
cussion and reply from the opposite party, tend to prevent 
a fair trial in the courts, and otherwise prejudice the due ad- 
ministration of justice. It requires a strong case to justify 
such publications ; and, when proper, it is unprofessional 
to make them anonymously. 

18. When an attorney is witness for his client, except as 
to formal matters, such as the attestation or custody of an 
instrument and the like, he should leave the trial of the 
cause to other counsel. Except when essential to the ends 
of justice, an attorney should scrupulously avoid testifying 
in court in behalf of his client as to any matter. 

19. Assertions, sometimes made by counsel in argument, 
of a personal belief of the client's innocence, or the justice 
of his cause, are to be discouraged. 

20. It is indecent to hunt up defects in titles, and the like, 
and inform thereof, in order to be employed to fcring suit ; 
or to seek out a person supposed to have a cause of action, 
and endeavor to get a fee to litigate about it. Except where 
ties of blood, relationship or trust make it an attorney's duty, 
it is unprofessional to volunteer advice to bring a law suit. 
Stirring up strife and litigation is forbidden by law, and 
disreputable in morals. 
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21. Communications and confidence between client and 
attorney are the property and secrets of the client, and 
cannot be divulged except at his instance ; even the death 
of the client does not absolve the attorney from his obliga- 
tion of secrecy. 

22. The duty not to divulge the secrets of clients extends 
further than mere silence by the attorney, and forbids ac- 
cepting retainers or employment afterwards from others, 
involving the client's interest in the matters about which the 
confidence was reposed. When the secrets or confidence 
of a former client may be availed of or be material in a sub- 
sequent suit, as the basis of any judgment which may inju- 
riously aflfect his rights, the attorney cannot appear in such 
cause without the consent of his former client. 

23. An attorney can never attack an instrument or paper 
drawn by him for any infirmity apparent on its face ; nor 
for any other cause where confidence has been reposed as 
to the facts concerning it. Where the attorney acted as a 
mere scrivener, and was not consulted as to the facts, and, 
unknown to him, the transaction amounted to a violation of 
the laws, he may assail it on that ground in suits between 
third persons, or between parties to the instrument and 
strangers. 

24. An attorney openly, and in his true character, may 
render purely professional services before committees re- 
garding proposed legislation, and in advocacy of claims 
before departments of the government, upon the same prin- 
ciples of ethics which justify his appearance before the 
courts ; but it is immoral and illegal for an attorney so en- 
gaged to conceal his attorneyship, or to employ secret per- 
sonal solicitations, or to use means other than those ad- 
dressed to the reason or understanding, to influence action. 

25. An attorney can never represent conflicting interests 
in the same suit or transaction, except by express con- 
sent of all so concerned, with full knowledge of the facts. 
Even then such a position is embarrassing and ought to 
be avoided. An attorney represents conflicting interests, 
within the meaning of this rule, when it is his duty, in be- 
half of one of his clients, to contend for that which duty to 
other clients in the transaction requires him to oppose. 
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26. " It is not a desirable professional reputation to live 
and die with — that of a rough tongue, which makes a man 
to be sought out and retained to gratify the malevolent feel- 
ing of a suitor, in hearing the other side well lashed and 
vilified." 

27. An attorney is under no obligation to minister to the 
malevolence or prejudice of a client in the trial or conduct 
of a cause. The client cannot be made the keeper of an 
attorney's conscience in professional matters. He cannot 
demand as of right that his attorney shall abuse the oppo- 
site party,or indulge in offensive personalities. The attor- 
ney, under the solemnity of his oath, must determine for 
himself whether such a course is essential to the ends of 
justice, and therefore justifiable. 

28. Clients, and not their attorneys, are the litigants ; 
and, whatever may be the ill-feeling existing between clients, 
it is unprofessional for attorneys to partake of it in their con- 
duct and demeanor to each other, or to suitors in the case. 

29. In the conduct of litigation, and the trial of causes, 
the attorneys shall try the merits of the cause, and not try 
each other. It is not proper to allude to, or comment upon 
the personal history, or mental or physical peculiarities, or 
idiosyncrasies, of opposite counsel. Personalities should 
always be avoided, and the utmost courtesy always extended 
to an honorable opponent. 

30. As to incidental matters pending the trial, not affect- 
ing the merits of the cause, or working substantial prejudice 
to the rights of the client, such as forcing the opposite at- 
torney to trial when he is under affliction or bereavement ; 
forcing the trial on a particular day, to the serious injury of 
the opposite attorney, when no harm will result from a trial 
at a different time ; the time allowed for signing a bill of 
exceptions, crossing interrogatories and the like, the attor- 
ney must be allowed to judge. No client has a right to 
demand that his attorney shall be illiberal in such matters, 
or that he should do anything therein repugnant to his own 
sense of honor and propriety ; and if such a course is in- 
sisted on, the attorney should retire from the cause. 

31. The miscarriage to which justice is subject, and the. 
uncertainty of predicting results, admonish attorneys to 
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beware of bold and confident assurances to clients, especially 
where the employment depends upon the assurance, and 
the case is not plain. 

32. Prompt preparation for trial, punctuality in answering 
letters and keeping engagements, are due from an attorney 
to his client, and do much to strengthen their confidence 
and friendship. 

33. An attorney is in honor bound to disclose to the client,, 
at the time of retainer, all the circumstances of his relation 
to the parties, or interest or connection with the controversy,, 
which might justly influence the client in the selection of his 
attorney. He must decline to appear in any cause where 
his obligations or relations to the opposite parties will hinder 
or seriously embarrass the full and fearless discharge of all 
his duties. 

34. An attorney should endeavor to obtain full knowledge 
of his client's cause before advising him, and is bound to 
give him a candid opinion of the merits and probable result 
of his cause. When the controversy will admit of it, he 
ought to seek to adjust it without litigation, if practicable. 

35. Money, or other trust property, coming into the pos- 
session of the attorney should be promptly reported, and 
never commingled with his private property or used by him,, 
except with the client's knowledge and consent. 

36. Attorneys should, as far as possible, avoid becoming 
either borrowers or creditors of their clients ; and they ought 
scrupulously to refrain from bargaining about the subject- 
matter of the litigation, so long as the relation of attorney 
and client continues. 

37. Natural solicitude of clients often prompts them to 
offer assistance of additional counsel. This should not be 
met, as it sometimes is, as evidence of want of confidence ; 
but, after advising frankly with the client, it should be left 
to his determination. 

38. Important agreements affecting the rights of clients 
should, as far as possible, be reduced to writing ; but it is 
dishonorable to avoid performance of an agreement fairly 
made, because not reduced to writing, as required by rules 
of court. 

39. Attorneys should not ignore known customs of prac- 
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tice of the Bar of a particular court, even when the law 
permits, without giving opposing counsel timely notice. 

40. An attorney should not attempt to compromise with 
the opposite party without notifying his attorney, if prac- 
ticable. 

41. When attorneys, jointly associated in a cause cannot 
agree as to any matter vital to the interest of their client, 
the course to be pursued should be left to his determination. 
The client's decision should be cheerfully acquiesced in, un- 
less the nature of the difference makes it impracticable for 
the attorney to co-operate heartily and effectively, in which 
event it is his duty to ask to be discharged. 

42. An attorney ought not to engage in discussion or ar- 
gument about the merits of the case with the opposite party 
without notice to his attorney. 

43. Satisfactory relations between attorney and client are 
best preserved by a frank and explicit understanding at the 
outset, as to the amount of the attorney's compensation ; 
and, where it is possible, this should always be agreed on in 
advance. 

44. In general, it is better to yield something to a client's 
dissatisfaction at the amount of the fee, though the sum be 
reasonable, than to engage in a law suit to justify it, which 
ought always to be avoided, except as a last resort to pre- 
vent imposition and fraud. 

45. In fixing fees, the following elements should be con- 
sidered : 1st. The time and labor required, the novelty and 
difficulty of the questions involved, and the skill* requisite 
properly to conduct the cause. 2d. Whether the particular 
case will debar the attorney's appearance for others in cases 
likely to arise out of the transaction and in which there is a 
reasonable expectation that the attorney would otherwise 
be employed ; and herein of the loss of other business while 
employed in the particular case, and the antagonism with 
other clients growing out of the employment. 3d. The cus- 
tomary charges of the Bar for similar services. 4th. The 
real amount involved, and the benefit resulting from the 
service. 5th. Whether the compensation was contingent or 
assured. 6th. Is the client a regular one, retaining the at- 
torney in all his business? No one of these considerations 
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is in itself controlling. They are mere guides in ascertain- 
ing what the service was really worth ; and, in fixing the 
amount, it should never be forgotten that the profession is a 
branch of the administration of justice, and not a mere 
money-getting trade. 

46. Contingent fees may be contracted for ; but they lead 
to many abuses, and certain compensation is to be preferred. 

47. Casual and slight services should be rendered without 
charge by one attorney to another in his personal cause ; 
but when the service goes beyond this, an attorney may be 
charged as other clients. Ordinary advice and services to 
the family of a deceased attorney should be rendered with- 
out charge in most instances, and where the circumstances 
make it proper to charge, the fees should generally be less 
than in case of other clients. 

48. Witnesses and suitors should be treated with fairness 
and kindness. When essential to the ends of justice to ar- 
raign their conduct or testimony, it should be done without 
vilification or unnecessary harshness. Fierceness of man- 
ner and uncivil behavior can add nothing to the truthful 
dissection of a false witness's testimony, and often rob de- 
served strictures of proper weight. 

49. It is the duty of the court and its officers to provide 
for the comfort of jurors. Displaying special concern for 
their comfort, and volunteering to ask favors for them while 
they are present — such as frequent motions to adjourn trials, 
or take a recess, solely on the ground of the jury's fatigue 
or hunger, the uncomfortableness of their seats or the court- 
room, and the like — should be avoided. Such intervention 
of attorneys, when proper, ought to be had privately with 
the court, whereby there will be no appearance of fawning 
upon the jury, nor ground for ill-feeling of the jury toward 
court or opposite counsel, if such requests are denied. For 
like reasons, one attorney should never ask another, in the 
presence of the jury, to consent to its discharge or disper- 
sion ; and when such a request is made by the court, the 
attorneys, without indicating their preference, should ask to 
be heard after the jury withdraws. And all propositions 
from counsel to dispense with argument should be made and 
discussed out of the hearing of the jury. 
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50. An attorney ought never to converse privately with 
jurors about the case ; and must avoid all unnecessary com- 
munication, even as to matters foreign to the cause, both 
before and during the trial. Any other course, no matter 
how blameless the attorney's motives, gives color for impu- 
ting evil designs, and often leads to scandal in the adminis- 
tration of justice. 

51. An attorney assigned as counsel for an indigent 
prisoner ought not to ask to be excused for any light cause, 
and should always be a friend to the defenceless and op- 
pressed. 



ANNUAL MEETINGS. 



Number 
Registered, 

Inaugural Meeting Virginia Beach, 1888 128 

First Annual Meeting White Sulphur Springs, 1889 104 

Second Annual Meeting Old Point Comfort, 1890 142 

Third Annual Meeting White' Sulphur Springs, 1891 162 

Fourth Annual Meeting Old Point Comfort, 1892 179 

Fifth Annual Meeting. White Sulphur Springs, 1893. ... 130 

Sixth Annual Meeting Virginia Beach, 1894 185 

Seventh Annual Meeting White Sulphur Springs, 1895. . » . 150 

Eighth Annual Meeting Old Point Comfort, 1896 162 



ANNUAL ADDRESSES. 



year. Name, Subject, 

1889 JAMBS C. Carter { " ^'SJwn^e^l^Jw.'^""'" *"** 

1890 Charles F. Fennbr " The Ancient Lawyer." 

18Q1 Wm C P Brhckinridgk /*'The Lawyer: His Influence \tl 

^^^ ^^- ^' ^' iJRBCKiNRiDGE. , . | Creating Public Opinion." 

1892 Daniel B. Lucas | " PoHtical^ Ap^tiiegm^ 

1893 {Note, — The Hon. Frank H. Hurd was invited and accepted,. 

and was prevented from attending by sickness. ) 



" Uniformity of Laws through Na-^ 
1894 Leonard A. Jones -j tional and Interstate Codifica- 
tion." 



" Influence of Virginia in the For- 
1895 Roger A. Pryor -! mation of the Federal Consti- 
tution." 



{ 
{ 



1896 U. M. Rose " The Present State of the Law." 



1889. 



PAPERS READ. 



Year, Name, Subject 



Our Judicial System : Some of 

1889. . . R. G. H. Kean \ its History and Some of its 

Defects.'* 



{ 



<<, 



JOHN H. GUV {"^IrcSSSeL?^. ^^"'^ °' ^^" 



1890. . . Richard B. Davis, 



"Liability of Employer to Em- 
ployee for Damage Resulting 
from Negligence of Co-Em- 
ployees.*' 

1890. . ..R. T. W. DUKB { "SO- Thoughts^^on^U,e^Study 

1891 Robert T. Barton **The Romance of the Law." 

1891. . . John Randolph Tucker . . . { " ^^^P^„^^^^^^ °^ ^^'^" ^"^ 

1891. . . .Thomas Nelson Page "The Old Virginia Lawyer." 

1892 Robert L. Parrish " Master and Servant." 

1892. . . .John W. RiEly | " Criminal Laws and their Admin- 

-' \ istration " 

1892. . . .John B. Donovan " Aquatic Rights." 

1892....SAMUELC. Graham {"^ R^vi^wld."''^ *^^ Profession 

1893. . . .CHARLES A. GRAVES . { " ^^^^j^,^^^^^ 

(■ " Duty of the Legal Profession in 

1893 — J. Allen Watts \ Regard to Needed Changes 

(. in Legislation." 

1893. . . .Alfred P. Thom { " Th^^Inevitable Readjustment of 

1894. . .WALTER D. DABKEV { " '^'j,^ ^?riS.ta1^"r ^t^T 

1895 .... George Perkins { " "^ Men^^*^*'^'^ ^'^"^ ''^°"* 
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1895. . . .R. Walton Moore "Criminal Trials.*' 

1895 James C. Lamb ♦ "The General Court.'* 

1896. . . . Armistead R. Long { " ^''^'^^5^^''"^ ^^^"^^' ^" ^^'' 

* Note. — This paper had been prepared by the late Francis H. McGuire, 
and, by request of the Executive Committee, was read by Judge Lamb. 



NECROLOGY. 



Bagby, Thomas P Volume III., page 10 West Point. 

Barksdale, Henry E. . .Volume V., page 12 Danville. 

Beach, S. Furguson Volume VII., page 11 Alexandria. 

Berkeley, Peyton R Volume III., page 10 Danville. 

Berry, Taylor Volume IX., page 72 Amherst. 

Bowler, James Volume VII., page 11 Covington. 

Calvert, George R Volume IV., page 9 Shenandoah. 

Cosby, W. W., Jr Volume VIL, page 11 Richmond. 

Dennis, George E Volume VII., page 11 Rocky Mount. 

Figgatt, James H. H Volume VIII., page 76 Fincastle. 

Gordon, W. W Volume VI., page 105 Richmond. 

GuNTER, John G Volume III., page 10 Accomack. 

Guy, John H Volume III., page 10 Richmond. 

Lacy, Benjamin W Volume VIII., page 78 New Kent. 

Mason, John G Volume V., page 12 Fredericksburg. 

McGuiRE, Francis H. . .Volume VIII., page 70 Richmond. 

f Volume VIII , page 40 ) 

Minor, John B -j >■ Univ. of Va. 

(Volume IX., pages 18, 49 . . J 

Nash, Benjamin H Volume VIII., page 69 Richmond. 

Page, Legh R Volume VI., page 109 Richmond. 

Payne, Alexander D. . .Volume VI., page 111 . . Richmond. 

Penn, John Edmund Volume IX., page 66 Roanoke. 

Saunders, P. L Volume VIII., page 73 Bedford City. 

Stout, John W Volume VI., page 113 Staunton. 

Stuart, Charles E Volume II., page 10 Alexandria. 

Warren, William D — Volume IX., page 71 Charlottesville. 



EXCHANGE LIST. 



BAR ASSOCIATIONS. 



Name. 



President. 



Secretary. 



Alabama State Bar Associa- 
tion. 

American Bar Association. 



Atlanta Bar Association. 



Bar Association of the City 
of Boston. 

California State Bar Associ- 
ation. 

Cincinnati Bar Association. 



Cleveland Bar Association. 



State Bar Association of 
Connecticut. 

Bar Association of the Dis- 
trict of Columbia. 

Federal Bar Association of 
the District of Columbia. 

Georgia Bar Association. 



Illinois State Bar Associa- 
tion. 

Bar Association of the State 
of Kansas. 

Western Kentucky Bar As- 
sociation. 



Richard H. Clarke, 
Mobile. 

Jas. M. Woolworth, 
Omaha, Neb. 

Jno. L. Hopkins, 
Atlanta. 

Geo. O. Shattuck, 
Boston. 

Lawrence Archer, 
San Jos^. 

T. M. HiNKLH, 

Cincinnati. 

Wm. F. Carr, 

Cleveland. 

Chas. E. Perkins, 
Hartford. 

Henry E. Davis, 
Washington. 

Jno. W. Douglass, 
Washington. 

H. R. Goetchius, 
Columbus. 

John H. Hamline, 
Chicago. 

David Martin, 
Atchison. 

Malcolm Yeaman, 
Henderson. 



Alex. Troy, 
Montgomery. 

John Hinkley, 
Baltimore, Md. 

Vacant. 



Sigourney Butler, 
Boston. 

Chas. J. Swift. 
San Francisco. 

Jesse Lowman, 
Cincinnati. 

Amos Denison, 
Cleveland. 

Chris. M. Joslyn, 
Hartfcrd. 

Wm. Meyer Lewin, 
Washington. 

Geo. a. King, 
Washington. 

John W. Akin, 
Cartersville. 

Jas. H. Matheny, 
Springfield. 

C. J. Brown, 
Topeka. 

J. G. POORE, 
Frankfort 
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EXCHANGE LIST. 



BAR ASSOCIATIONS— Continued. 



Name. 



President. 



Secretary. 



Bar Association of Louis- 
iana. 

Maine State Bar Associa- 
tion. 

Memphis Bar and Law Li- 
brary Association. 

Michigan State Bar Associ- 
ation. 

Minnesota State Bar Associ- 
ation. 

Mississippi State Bar As- 
sociation. 

Missouri State Bar Associa- 
tion. 

New Orleans Law Associa- 
tion. 

Association of the Bar of 
the City of New York. 

New York State Bar Associ- 
ation. 

Ohio State Bar Association. 



Law Association of Phila- 
delphia. 

Bar Association of the City 
of Richmond. 

Bar Association of St. Louis. 



South Carolina Bar Associ- 
ation. 

Bar Association of Tennes- 
see. 



J. W. Burgess, 
Baton Rouge. 

Herbert M. Heath, 
Augusta. 

Wm. M. Randolph, 
Memphis. 

O'Brien J. Atkinson, 
Port Huron. 

Moses £. Clapp, 
St. Paul. 

Robert Lowry, 
Jackson. 

H. C. McDouGAL, 
Kansas City. 

• 

Jas. McConnell, 
New Orleans. 

W. H. Peckham, 
New York. 

Tracy C. Becker, 
Buffalo. 

Geo. K. Nash. 
Columbus. 

Geo. T. Bispham, 
(Chancellor) Phila. 

Jo Lane Stern, 
Richmond. 

Jas. a. Seddon, 
St. Louis. 

B. F. Whitner, 
Anderson. 

W. B. SWANAY, 

Chattanooga. 



T. S. Jones, 
Baton Rouge. 

Leslie C. Cornish, 
Augusta. 

E. A. Cole, 
Memphis. 

Lincoln Avery, 
Port Huron. 

Edward H. Ozman, 
St. Paul. 

Wm. R. Harper, 
Jackson. 

Wm. a. Wood, 
Kingston. 

J. Ward Gurley, 
•New Orleans. 

David B. Ogden, 
New York. 

L. B. Proctor, 
Albany. 

Harry B. Arnold, 
Columbus. 

B. Frank Clapp, 

Philadelphia. 

ROBT. V. Marye, 
Richmond. 

C. F. Bauer, 

St. Louis. 

Jno. p. Thomas, Jr., 
Columbia. 

Ohas. H. Burch, 
Nashville. 



EXCHANGE LIST. 



265 



BAR ASSOCIATIONS— Continued. 



Name. 



President. 



Texas Bar Association. 



Washin^on State Bar As- 
sociation. 

West Virginia Bar Associa- 
tion. 

State Bar Association of 
Wisconsin.' 



Thos. H. Franklin, 
San Antonio. 

Harold Preston, 
Seattle. 

F. W. Brown, 
Charlestown. 

W. H. Seaman, 
Sheboygan. 



Secretary. 



Chas. S. Morse, 
Austin. 

Nathan S. Porter, 
Olympia. 

James W. Ewing, 
Wheeling. 

Edward P. Vilas, 
Milwaukee. 



EXCHANGE LIST— MISCELLANEOUS. 

Albany Law Journal Albany, N. Y. 

American Lawyer 48 Church St., New York. 

American Law Review St. Louis, Mo. 

Green Bag 16)4 Beacon St., Boston, Mass. 

Librarian Richmond College Richmond, Va. 

Librarian University of Virginia Charlottesville, Va. 

Librarian Washington and Lee Univ. .Lexington, Va. 
Librarian William and Mary College .Williamsburg, Va. 
Librarian Randolph-Macon College. .Ashland, Va. 

New Hampshire State Library Concord, N. H. 

Virginia Historical Society Richmond, Va. 

Virginia State Law Library Richmond, Va. 

Virginia State Library Richmond, Va. 



PRICE-LIST FOR REPORTS. 



The Executive Committee of the Association have found 
it necessary, considering the scarcity in the number of vol- 
umes for some of the years, and in order to preserve for the 
Association a limited number of copies of the Reports for 
each year to be kept on hand at all times for the use of the 
officers and committees of the Association, to adopt the 
following as a schedule of prices at which the volumes 
for the respective years may be obtained by members or 
others desiring to procure them. The Association pub- 
lishes only a limited number, and the supply on hand for 
some of the years is very small. While every member of 
the Association, both Active and Honorary, is each year 
supplied with a copy of the Reports, it has been found that 
members, from one cause or another, lose them, and fre- 
quently wish to have them replaced with another copy. 
When an extra copy is needed in such case, reference may 
be made to this price-list, at which prices Reports may be 
procured of the Secretary : 

First Volume (1888) $5 00 

Second Volume (1889) 3 00 

Third Volume (1890) 5 00 

Fourth Volume (1891) 5 00 

Fifth Volume (1892) 3 00 

Sixth Volume (1893) 2 00 

Seventh Volume (1894) 3 00 

Eighth Volume (1896) 2 00 

Ninth Volume (1896) 2 00 



INDEX. 



PAGE. 

Accounts of Treasurer 35 

Active Members — Alphabetical Roll 79 

By Localities 93 

Address— President's— by Robert M. Hughes 137 

Annual^-by Judge U. M. Rose 167 

Constitutional Changes in Virginia— by A. R. Long. . . 207 

Admissions — Reports of Committee on 38, 39 

Admission to the Bar : 

r 

Report of Committee on Legal Education, etc 39 

Bill passed by Legislature 39 

Annual Address of Judge U. M. Rose 167 

Annual Addresses — List of 257 

Annual Banquet 11 

Annual Meetings — List of 255 

Annual Reports : 

Of Secretary 10 

Of Treasurer 33 

Of Executive Committee 38 

Of Committee on Admissions 38, 39 

Of Committee on Library and Legal Literature 25 

Of Committee on Legal Education and Admission to the 

Bar 39 

Of Committee on Legislation and Law Reform 43 

American Bar Association — Delegates 24 

Amendment to Constitution 29, 30, 120 

Anderson, James Lewis, offers report from Committee on Legal 

Education and Admission to the Bar 13, 39 

Appendix 135 

Bar Association of the City of Richmond — Resolution of thanks to 14, 17 

Berry, Judge Taylor— Memorial 72 

Blackford, Major Charles M. — Poem by, entitled "Excuse," etc. 25 
Burks, M. P., member Committee on Memorials to Deceased 

Members 25 

By-Laws 121 
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charter of the Virginia State Bar Association 113 

Code of Ethics 243 

Committees : 

To Recommend Officers 10 

Report of 23 

Executive Committee— 1896-97 75 

Report of— 1895-96 38 

On Admissions— 1896-97 76 

Reports of— 1895-96. . , ,. 38, 39 

On Grievances— 1896-97 77 

Report called for— 1895-96 13 

On Internatipnal Arbitration— 1896-97 78 

On Legal Education and Admission to the Bar — 1896-97 . . 78 

Remarks of Chairman— 1895-96 13 

Report of— 1895-96 39 

On Legislation and Law Reform— 1896-97. 76 

. Remarks of Chairman— 1895-96 13 

Report of— 1895-96 43 

On Library and Legal Literature— 1896-97 78 

Report called for 1895-96 13 

Poem of Chairman -1895-96 25 

On Memorial to Deceased Members • 24 

Report of 31 

Special Committee on Permanent Home reports 14 

Special Committee on Judiciary System reports 24 

Constitution 115 

Amendment to 29, 30, 120 

Constitutional Changes in Virginia — Address by A. R. Long. . . » 207 

Dabney, W. D., member of Committee on International Arbitra- 

tration • 24 

Deceased Members : 

List of 261 

Committee on Memorials to, appointed 24 

Report of Committee 3 

Memorials of 49 

John B. Minor 18, 49 

John Edmund Penn 66 

William Dalton Warren 71 

Taylor Berry 72 

Delegates to American Bar Association 24 

Diggs, Isaac — Motion for distribution of Mr. Long's address. ... 27 
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Duke, R. T. W., Jr., Chairman Committee to Nominate Officers . . 10 

Remarks of. 17 

Tribute to John B. Minor 21 

Report of Committee to Nominate Officers. . 23 

Echols, Edward, member Committee to Nominate Officers 10 

Ethics, Code of 243 

Exchange List 263 

Executive Committee : 

Appoints Secretary and Treasurer 10 

Remarks of Chairman , 12 

Names of newly-elected members 23 

Report of. 38 

Members 75 

Fenner, Judge Charles E., letter from 28 

Former Presidents 73 

Grievances — Members of Committee on 77 

Griffin, Samuel J., member of Committee to Nominate Officers. . 10 

Moves vote of thanks to Judge Rose 30 

Guy, Jackson — Resignation of office of Secretary and Treasurer.. 10 

Elected member of Executive Committee 23 

Motion to print memorials 31 

Hamilton, Alexander, member Committee on International Arbi- 
tration 24 

Harlan, Mr. Justice, of the Supreme Court of the United States. . 28 

Heath, James E., Judge, member Committee to Nominate Officers 10 

Henry, William Wirt, elected President of the Association 23 

Home, Permanent, of the Association — Report of Special Com- 
mittee on 14 

Honorary Members, roll of Ill 

Horsley, J. D., Judge, member Committee on Memorials to De- 
ceased Members 24 

Hughes, Robert M. — President's Address 137 

Remarks of 9, 10, 12, 13, 14, 15, 16, 17, 18, 20 

21, 23, 24, 25, 28, 29, 30 

Photograph of 136 

Hundley, George J., elected one of the Vice-Presidents 23 

Hunton, Eppa, Jr., elected one of the Vice-Presidents 23 

International Arbitration, letter on subject 15 

Remarks of Thomas D. Ranson 16 
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Jones, Hon. Leonard A., letter from 2S 

Judiciary Committee — Report called for IS 

Report of Special Committee deferred to 

second day of next annual meeting. . 24 

Kean, R. G. H., member Conomittee on International Arbitration 24 

Offers report from Committee on Deceased Mem- 
bers 31 

Lamb, Judge James C. — Memorial to Professor John B. Minor. . 49 

Law Reform — Report of Committee on Legislation and 43 

Leake, William J., calls Association to order 9 

Remarks of 12, 15, 27, 30 

Delegate to American Bar Association 24 

Legal Education and Admission to the Bar : 

Report of Committee on 39 

Bill passed by Legislature 39 

Members of Committee on 78 

Legal Literature : 

Report from Committee on, called for 13 

Excuse of Chairman 25 

Members of Committee on 78 

Legislation and Law Reform, members of Committee on 76 

Legislature, bill passed by, regulating admission to the Bar 39 

Lewis, L. L., offers report of Minor Memorial Committee 18 

Library and Legal Literature, members of Committee 78 

Long, A. R. — Constitutional Changes in Virginia 23, 207 

Mcllwaine, William B., elected member of Executive Committee 23 

McRae, William P. — Member of Committee to Nominate Officers 10 

Delegate to American Bar Association 24 

Massie, Eugene C. — Report of Secretary 10 

Report of Treasurer 33 

Elected Secretary and Treasurer 23 

Accounts of 35 

Members, List of registered 3 

List of Deceased 261 

Conunittee on Deceased 24, 31 

Rolls of Active 79, 93 

Roll of Honorary , Ill 

Membership, changes in, &c. . , 11 
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Memorials— John B. Minor 18, 49 

John Edmund Penn 66 

William Dalton Warren 71 

Taylor Berry 72 

Meredith, Wyndham R., remarks of 14 

Minor, John B. — Memorial Day 18 

Tribute from Memorial Committee 19 

Tribute from Hon J. Randolph Tucker 20 

Tribute from Judge R. T. W. Duke, Jr 21 

Tribute from Judge James C. Lamb 49 

Minutes, general 9 

Montague, A. J., offers report from Committee on Admissions. . 27 

Necrology — List of Deceased Members 261 

Officers — Committee to Nominate, appointed 10 

Report of said committee 23 

Election of 23, 24 

List of 75 

Report of Secretary 10 

Report of Treasurer 33 

Accounts of Treasurer 35 

Report of Executive Committee 38 

Address of President 137 

Old, W, W , remarks of 13 

Offers report from Committee on Legislation and 

Law Reform 29 

Papers Read, list of 257 

Parker, J. C, remarks of 24 

Penn, John Edmund - Memorial 66 

Permanent Home, report of Special Committee on 14 

Perkins, George, member Committee on Memorials to Deceased 

Members 24 

President's Address 137 

President elected 23 

Presidents, Former, of the Association, list of 73 

Price-List of Reports 267 

Pryor, Judge Roger A., letter from 28 

Publications, Committee on 9 

Ranson, Thomas D., remarks of 16, 29 

Delegate to American Bar Association .... 24 
Member Committee on International Arbi- 
tration 24 
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INDEX. 



Register of members present 3 

Reports : 

Secretary 10 

Treasurer 33 

Executive Committee 38 

Committee to Recommend Officers 23 

Committee on Admissions 38, 89 

Committee on Library and Legal Literature 25 

Committee on Legal Education and Admission to the Bar.. 39 

Committee on Legislation and Law Reform 43 

Committee on Deceased Members 31 

Special Committee on Permanent Home 14 

Special Committee on Judiciary System 24 

Resolutions : 

Accepting use of rooms of the Bar Association of the City 

of Richmond 15, 17 

In honor of Jackson Guy 17 

In memorial of John B. Minor 19 

Concerning distribution of A. R. Long's Address 27 

Concerning constitution of a Standing Committee on Inter- 
national Conference 29 

Of thanks to Judge U. M. Rose 30 

Rolls— Active Members 79, 93 

Honorary Members Ill 

Deceased Members T 261 

Rose, Judge U. M , of Little Rock, Ark 28 

Delivers Annual Address 30, 167 

Resolution of thanks to 30 

Secretary and Treasurer : 

Resignation of Jackson Guy 20 

Appointment of Eugene C. Massie 10 

Reports of 10, 33 

Election of Eugene C. Massie 23 

Sipe, George E., remarks of 17 

Elected one of the Vice-Presidents 23 

Special Committees : 

Report of Wyndham R. Meredith 14 

Report of J. C. Parker 24 

Staples, A P., member of Committee on Memorials to Deceased 

Members 25 
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Standing Committees : 

Admissions 76 

Legislation and Law Reform 76 

Judiciary 77 

Grievances 77 

Legal Education and Admission to the Bar 78 

Library and Legal Literature 78 

International Arbitration 78 

Stickley, E. E., remarks of. 13 

Offers report for Committee on Admissions 29 

Offers amendment to the Constitution 29 

Swanson, Claude A — Resolution for Minor Memorial Day 18 

Thomas, R. S., elected one of the Vice-Presidents 23 

Treasurer : 

Resignation of Jackson Guy 10 

Appointment of Eugene C. Massie 10 

Report of 33 

Election of Eugene C. Massie 23 

Accounts of 35 

Tucker, J. Randolph, letter from, on subject of Minor Memorial. . 20 
Tyler, D. Gardiner, member Committee on International Arbitra- 
tion 24 

Vice-Presidents elected 23 

List of— 1896-97 75 

Warren, William Dalton — Memorial. 71 

Watts, J. Allen, elected one of the Vice-Presidents 23 

Wickham, William F., remarks of 27 
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